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{.,--‘) THE STATE OF NEW HAMPSHIRE
MERRIMACK, 58. SUPERIOR COURT
BEFORE THE COURT-APPOINTED REFEREE

IN RE THE LIQUIDATION OF THE HOME-INSURANCE COMPANY
DISPUTED CLAIMS DOCKET

In Re Liguidator Number: 2008-HICIH -39
Proof of Claim Number: INSHE700645-01; INSU275296
INSU700638; INSU700640
INSU700641; INSU700642
INSUT00655; INSUT00657
INSU700658; INSU700659
INSU700660; INSUT700662
Claimant Name: . Sheldon Holson and Melvin Holson
insured or Reinsured Name: Hoelson Company

SHELDON HOLSON AND MELVIN HOLSON’S
MANDATORY DISCLOSURE

Pursuant to Paragraph 14(b) of the “Procedures Regarding Claims Filed with The Home
Insurance Company in Liquidation,” Sheldon Holson and Melvin Holson (collectively the
“Holsons™) hereby provide their submission regarding the amount the Holsons assert is due and
the method of calculation for determining that amount. As set forth below, the total amount the
Holsons assert is due in thié matter is $1,724,3060.13.

L BACKGROUND

The Holsons were the primary shareholders, directors, and prini:ipa! officers of The
Holson Company for over thirty years until 1986. During that time, The Holson Company
purchased seven excess insurance policies {dating from December 1973 through August 1981)
‘from the Home Insurance Company (“Home™), and the Holsons are covered insureds under those
policies. The policy number, terms, and limits of these policies are set forth in the Case File at

. CFO38,
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On February 1, 1991, the KVL Corboration filed suit (the “K VL suit™} against the

Holsons and The Holson Company (K.V.1,. Corp. v. The Holson Co_ et al, U.S. District Court of

Connecticut, {Civil Action No. 5:91CV59)) for damages stemming from alleged environmental
contamination occurring on The Holson Company property and actions the Holsons undertook
while they were officers and directors of The Holson Company. The KVL complaint is set forth
in the Case File at CF 006.

On Febnrary 22, 1991, the Holsons notified the Home of the pendency of the KVL suit,
the first time the Holsons had ever claimed a loss under a Home policy. By letter dated March
27, 1991, Lemuel Shervington, Jr. of the Home’s Major Litigation Department, acknowledged
receipt of this notice of the KVL suit. This letter is attached as Exhibit A.

Over the next few years, the Holsons repeatedly demanded that, under the terms of the
applicable insurance policies, the Home provide them with a defense in the KVL suit. These
demands are set forth in Exhibit B. The Home refused to honor its contractual obligations. Prior
to a court held settlement conference on the eve of trial in 1995, the Holsons again wrote to the
Home and demanded that they honor their obligations and participate in this setflement

conference and defend the Holsons. This letter is set forth in Exhibit C. The Home refused. The

-Holsons were forced to retain trial counsel at their own expense. The bench trial lasted

- seventeen days before Federal District Court Judge Alvin W, 'i"hompson in the spring of 1995.

During the ensuing years, while the court was deliberating its decision, the Holsons
reached settlements with the Fireman's Fund and the Travelers Indemnity Company, and thus,
exhausted the underlying layers of coverage they had with these primary insurers regarding the

claims in the KVL suit. Specifically, the Holsons® May 1999 settlement with the Travelers

Indemnity Company expressly exhausted the two GCL policies issued by Travelers for the time



period December 1, 1979 to December 1, 1981, the period covered by the Home policies HEC
9831605 and HEC 9909110, The Holsons® August 1999 settlement with the Fireman’s Fund
Insurance Company exhausted Fireman Funds’ policies issued for the period August 12, 1975 to
August 12, 1981, a period covered by 2!l of the Home policies. On two occasions, by letters

dated September 27, 1999, and Qctober 5, 1999, counsel for the parties informed the Home of

“these seftlements and expressly informed the Home that, as a result of these settlements, the

‘Holsons had exhausted the primary coverage provided by iis insurance policies for the KVL suit.

These letters are set forth in the Case File at CF 027-029.

On August 3, 2000, the Courtissued its Memorandum Opinion and found in favor of
KVL and against the Holsons on some of the claims in the KVL suit. On April 25, 2001, the
court entered a “Partial Judgment” that set forth the claims in the KVL suit for which the |
Holsons were liable, and the amount of damages the Holsons were liable for on those claims.
The Court’s judgment was in excess of $2 million. In September 2002, the Holsons reached a
settlement with KVL on all the claims raised by the KVL suit, which the Holsons had to pay for
personally. The Home refused to participate or contribute in this settlement.

On September 30, 2002, the Holsons filed a complaint in the Superior Court of
Connecticut against the Home Insurance Company for breaching it contracts of insurance with
the Holsons by refusing to defend and indemnify the Holsons against the KVL suit. The
complaint also includes a bad faith count for the Home’s failure to investigate adequately the
Holsons’ claim of coverage, to promptly respond to the Holsons’ co:nmunicatioﬁs, te attempt to
§cﬁie'ﬂ1e claims set forth in the K'VL suit, for compelling the Holsons to initiate litigation to

recover under the Home policies, and for wrongfully, unfairly and in bad faith refusing to defend
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defend the KVL suit, the settlement payment to KVL, and the costs of remediation and

‘compensatory damages of $1,000,000 as a result of the ordeal the Holsons suffered for more than

Hoime’s bad faith refusal to honor its obligation to defend and indemnify the Holsons

and indemnify the Holsons against the KVL suit. This complaint is set forth in the Case File at

CF 036,
ik CLAIM AMOUNT

The Holsons submitted a Proof of Claim in this matter on December 19, 2003. The Proof

of Claim is designated in the Case File at CF 001 through CF 039. The Proof of Claim asserts

. coverage under the listed Home Hability policy numbers as set forth in the Case File at CF 038,

In their Preof of Claim, the Holsons set forih the costs they incurred as a result of the
Home’s breach of its duty to defend and indemnify the Holsons against a third party lawsuit and
its bad faith refusal to honor its obligations under these seven excess comprehensive general
Hability insurance policies. These costs are set forth in the Case File at CF 039; the method of

calculation is set forth as noted in the itemized Total Expenses, Payments & Costs incurred to

monitoring. These costs and expenses total $1,746,760.72.

The total insurance proceeds from the settlements from Travelers and Fireman’s Fund,

minus the legal fees incurred to pursue these insurance claims, are itemized under the Insurance
Proceeds. Note that the amount of the Travelers settlement is listed as “anable to disclose™
because Travelers has previously objected to disclosure of this confidential settlement

agreement, The net amount totals $685,088.33.

The Holsons also seek reimbursement of their legal fees expended in pursuing this

coverage claim against the Home, which total $39,212 to date.' The Holsons also seek

ten years, while the Home refused to honor its obligations, to defend the KVL litigation. The

" The back up documentation on these costs is available upon request.
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detrimentally affected years of their lives and their ability to enjoy their retirement. The Holsons

were forced to expend their own resources o manage complex Jitigation, which significantly

impacted their finances, their estate planning decisions and their lifestyle.

The total amount the Holsons assert is due in this matter is $1,724,300.13.

Dated: December 10, 2008

Respectfully submitted,
SHELDON HOLSON AND MELVIN HOLSON

By their Attorneys,

Christ@pher H.M. Cartef; Esq. (#12452)
Hinckley, Allen & Snyder LLP

I1 South Main Street, Suite 400
Concord, NH 03301

Phone: (603) 225-4334

Fax: (603) 224-8350
ccarter@haslaw.com

Gerald J. Petros (pro hac vice pending)
Hinckiey, Allen & Snyder LLP

50 Kennedy Plaza, Suite 1500
Providence, RI 02903

Phone: (401) 274-2000

Fax: (401)277-9600 -
gpetros@haslaw,com



' ) CERTIFICATE OF SERVICE
L, Christopher H.M. Carter, hereby certify that I mailed a true and accurate copy of the

within Mandatory Disclosure to Eric A. Smith, Esq., Rackemann, Sawyer & Brewster P.C., 160
Federal Street, Boston, MA 02110-1700 on December 10, 2008.
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Exhibit 3
MAYER, BROWN & PLATT
1675 BROADWAY
NEW YORK, NEW YQRK 10019-3B20
PHILIP ALLEN FACOVARA A TULEPMORE
Dinper D278 BOG-2560 Z1E-S0E-2500
Dacet Fax (171 8405885 RAH Fax
puitwara@mayo brown.com Z212va@2-1010

May 10, 2001

QVERNIGHT DELIVERY

- Michael F. Aylward, Esquire
Morrison, Mahoney & Miller, LLP..
230 Sumimer Street
Boston, MA 02210

Re:  K.V.L.Corp. v. The Holson Co., No 5:91 CV 59
REM File No. (087-521356

Doar Mr. Aylward;

1 received your letter dated April 23, 2001, on behall of Home Insurance
‘Company -and:its liquidating agewt, Risk Enterprisc Management, Ltd. T was
- surprised by your assériion that “(hreshold quéstions asked by REM have neverbeen

properly responded to.” Vor a-period ¢lose lo teq ycars now, the Holson Company
.and the Holsons individuaily have provided Home and then REM with all pertinent
information regarding the KVL litigation and the Holsons’ claim against Home. On
numcrous occasions, the Holsons have writien to Home and then REM to answer
questions raised by Home and REM, often providing additional copies of materiats
thist the [Tome could not locate afier we had provided carlier copies. This has haxdly
been a matter in which the ifisureds have been uncooperative and the insurer a model
of diligence nid cooperation — a5 the law requires.

. Despite the Tlolsons’ persistent patience and cooperation, Home (and then
REM) have donce nothing but stall and delay. Eachlime we satisfy oue objection, the
insurcr raises new, supposed deficiencies in the Holsons® claim against Ilome. For

example, your leticr ralses several-questions never previously:raised in the nearly
tensyeathistory oFthisclaim, Thave Tittle doubt that a courl andjury in a “bad faith™
action will [ingd that ihe insurce has been eagaged in a calculated strategy of “delay
and deny” while it Tuns off'ils asscts and shuts down: . The classic insurer’s staneo
of exiending “time and distanice™ is plainly at work here.
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MAYER, BROWN & PLATT

Michae! F. Aylward, Esquire
-May 19, 2001

Page 2

Nevertheless,in the continued hope of reaching an amicable resolulion of this
claim, we will addiess the four questions that youtaise in your letter.

£, ‘Does Holson assert that-the KVL suit only seeks recovery for
‘potlution that occurred after 19757 If not apart from the Federal
Insurance Company, which Insurer or insurers provide liability
insurance to Holson between 1966 and 1975,

Tho Holsens seek indemnification for all Jiability incurred as a result of the
KV litigation. This includes the costs of delending the action. Although the
Holsons have not yot beeome obligated to pay any judgment to KV, they have
{ucurred substantial defense costs durlng the conrse of this litigation. Presently, the
[olsons seek inderanification for those defense costs.-

As we have previously xplained, Connecticut Jaw is clear that en insurer
owcs an obligation 1o defend i3 insurcd ifthé coraplaint in the underlying litigation
contains any-alfegations falling: within the scope of coverage. KVL's complaint,
whiclifias been in Home's possession for nearly ten years, allepes damages resulting
from the Tolson Compeny’s manufacturing operstions at the Wilton plant site.

Thosc operitions took place during a twenty-twoeyoar peried from 1966 to 1988,

- whichinciudes the time during which Home provided excess Hability insurance to

the Holsons. Therefore, under. Connecticut law, Home Is obligated to provide 2
defense to. the Holsons in this litigation.

As for your question reparding pre-1975 insurance coverage, we note that
Home policy HEC 4743813 was Inclfect from December {, 1973 to December 1,
1976. Moreover, that policy expressly notes that it was made in renewal of a prior
Horie policy issucd to the Holson Company (IIEC 9793161). We do not have a

copy of HEC 9793161, and, dospite our repeated requcsts, Home has failed to date
1o provide us with a copy of that policy. Thet the earlier policy is referenccd ina -

- policy binder subsequenily issued by Home itself is conclusive proof of the existence

of the prior policy. Atthis ime, we have no reason to belicve that Iome's eoverage
started later than 1966.

Mareover, we-also note that liome provided persenal “uembrelia™ liability
policies to Melvin Holson forthe peried November 10, 1972, 1o November 10, 1979,

and 1o Sheldon Holsor for the period Novembir 10, 1973 16 November 10; 1979,

In your leltér, you question the existence of these policies and demand that we
provide “secondary evidence” rogarding ihese policies.” We note, however, that we

P, 04
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MAYER, BROWN & PLATT

Michaet ¥, Aylward, Fsquire
May 10, 2001

TPape 3

have alrcady provided {0 REM 2 facsimile from Hoine's authorized insurance agent,
Jim Guinsburg, whoe sold these policies on-behalf of Home to the Holsons. Ms.
Givinsburg®s fax lsts -the -dates, policy -numbers, -and fimits of ‘these policies.
Moreover, it is our understanding that Mr. Guinsburg is prepared to testify that, as
this record Indicates; 1lome Insurance Issued these policiesto the Holsons,

As for lability insurance provided by.other camriers, we do not have any
information regarding such other policies. IIEC 4763813 makes referenceto Federai
Insurance Company as the issuer of the underlying COL policy for that particular
“excdss” policy, but records regarding insurance policics jssued by Federal could not
be Jocajed.

2 {1as Holson tendered this claim to Federzl and/or other pre-1975
insurers? Ifawritton resporse has been received to such tenders,
please provide us with a copy.

Itis my understanding that no claim was filed with Federal, As noted above,
however, Home issued policics covering the Holsons prior 16 1975, Within days of
service of the: compiamt filed by KVL; the Helsons notified Tlome of their claim and
provided it witha copy of KVL's complaint. You should be in possession of - or at
least have fccess 10— the vatious wrillen msponses sent10 the Holsons by Home
(acd theo REM).  Over the past'ten years, Home has never taken ihe position that
its oblipations weic somehow excused because: the Holsons may not also have
notified other insurers about their potential liability as to-other periods. T do not
think a Connecticut court or jury would view it as good faith for Home or its
representatives 10 conjure up this kind of objection at this late stage.

i To the extent that Holsonhas received indemnity payments from
any of its primary liability insurers by reason of the KVL ¢laims,
please statc whether any pertion of thesc proceeds werc
oltimately paid to KVL or were otherwise used to satlsfy or
extingulsh KVL's liability ¢laims,

No amounts received in selilement with Travelers” Insurance Company or

. Fireman’s Find Iasurance: Compﬁny have béeri paid to K'VL or used 1o satisfy or

extinguish KVL's Hability claims. My understanding is that those sums were used

solely 1o defray a.portion of the Jegal cxpenses incurred in-defending the KVL

litigation,

. 05
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MAYER,

BROWN & PLATT

Michact F. Aylward, Esquire
May 10, 2001

Page 4

As we explained in our {etter daled April 11, 2001, under Connceticut law,
these settlemonts exhausted the primary layer of coverage and triggered, no later than
the date-of the respective séitlements, Home's duty to assume the defense of the
Holsops in the KVI. litigation. Moreover, we further note that several of the policics

- issued to the Holson Company by Home:oxpressly require Howrie to' assume the

delense of an action “[w]ith respeet to any occurrence not covered by the underlying
policies.” See, e.g., HEC 9533253 Endorsement 2. Since, as a result of the
soitfements with the underlying carriers, this sclion is no longer covered by the
underlying policies, the clear tenns of the applicable policies obligate Home to
assume the defense of the Holsons in the KVL litigation.

4, What sudden and secidental discharge of pollutants resulfed in
property dareage daoring the perlod of Home’s coverage thet
Torins the basls of the August 3, 2000 {fudgment against Holson?

‘KVL's complaint fHled in this-action sceks to recover for environmental
conlamination at the properly that resulted from the improper and episodic release
ol certain hazardous materials into & sump adjacent to the plant, KVL’s complaim

-does not doscribe with greater particularity how those materials were released into
the sump, Most significently, neither the complaint nor the trial evidence, as [

undérsiand it,-aflcged ‘that the Holsons or the Ilolson Compeny deliberately or
continuously “dumped” poliutants,

_. Rmhcr,- it iz my understanding that, during the time that the Holson Company
conducted manufacturing operations at the plant, some employees would
occasionally and sporadically wash their hands-and rags in a sink that connected to

-the sunip, Somectimes, their hands or rags were covered with solvents containing

hazadous matcrisls, which company policy expressly requived to be handled in an
appropriate manner, These sporadic and unauthorized relcases of hszardous
maicrials duto the.sink constitute 2 “sodden and accidental" discharge of the

Thaterials, Therclore, any claims arising from those incidents were and are covered

under the various policies issued by [lome,

Moreover, we note that the determination whether the contamination was in

fiet*sudden and accidenta]” is iirclovant to whither Home owes o dutyio defend the

Holsons inihe KVL litigation.. First, as we have previously explained, Connecticut
law requires an insurct 1o defead its msuraé if the allegations of the complaint even
remotely fall within covérage. Since the complaint docs not rule out that the

contarnination was “suddenand- ucc:dcnm! 7 Tiomie -owes the Folsons a défease

regardicss of the exact nature or cause of the contamination,

. 0B
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Page 5

Youcontend, citing only Schilberg Integrated Metals v. Continenia] Casualty
Co., New Bitain No. X03.CV 980499554 (Conn, Super. Apr. 17, 2001), that, ence
Home costablishes that lability arises out of the discharge of pollutants, the burden
shifts ‘to -the :insurcd: to ‘prove- that the :exception-for “'sudden and: accidental”
discharges applics. Your. reliance oiy S'ckn'berg, an unpubhshcd decistons of a
Connecticut trial coutt, is misplaced. Indeéd, as we explained with reference to the
controlting decisions of the Connecticut Supremic Court and Connecticut Appellate

‘Court, it is the fnsurer who bears the burden of persvasion -vegarding the

inapplicability of an oxception 10 2 policy exclusion. Since the determination
whether the instrer sdulyto defenidhasbeentriggered deponds. excfusweiyupon the
review of thie allegations in the underlying complaint, Home is in as good a posttion

-as the Holsons to-demonstrate (as it must if Home wishes 10 disclaim its duty to

defend) thal KVL's comiplaint -exclides recovery for “sudden and acciden
polintion.

Sceond, as we have previously explained, any debate about who bears what

burden of proof under a pallution exchusion clause is largely irrelevant herc. Home
policy HEC 9909110, effective August 12, 1980; to August 12, 198], docs noi

sontain apoltution exclusion clause. - Although your letter suggests that the policy

" in our possession’is “incomplete;” that suggestion is unfounded. The copy was

produced to-us iy the Home itself. Tnlight of that fuct, any insinuation that we have

 wilhheld or cancealed the existerice of any policy terms or endorsements is not only

unfounded bot offensive,

Moreover, cquatly unwarranied is your demand that we provide you with
“spime racmorandum or contemporancows document suggesung why this single
policy wonld nothave cortained a standard exclusion.” Since Home is in the best
posiiion 1o have a “complete” policy, the fact that our copy came fromn FHome's own
records is conclusive evidence that the policy does nof in fact contain a pollution
sxclusion clause: It is not the insured's oblipation o explain why your cliem
evidently chasc nor to include a poliution exclusion in this policy. The fact of the
malter is that Home did not include such an endorsement in this particular policy.
I Home bad any evidenee that it included such an exclusion, we assume that it
would-have furnished it 1o us.

[

P 07
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I hope ibet, afier alimost 1en years, this finelly resolves Home's questions
regarding the Ilolsons® claims. 1 look forward to your response. If you se¢ any
possibility of resolving this matier without the need for “bad faith™ litigation, please
iclephione me.

Sinc rely,

oo Gcrald Petros

08
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1500 FLEET CENYER
PROVIDEHCE. RHGDET 1SLAND 02503

407 772.2000
FAX 4fn 2739500

HINCKLEY, ALLEN & SNYDER
Attorneys af Law Cersid s Fetros

January 5, 1895

HMs. Patriecia A. Spillane
Major Litigation Department
The Home Insurance Company
Ten Exchange Place

Jersey City, NJ 07302

Re: X.V.L. Corp. £/k/a Mill's Pride, Inc.
vs. The Holson Company, et al

Dear Ms. Spillane:

We represent The Holson Company in the above-referenced
action. On Februwary 22, 199%%, James S. Guinsburg, The Holson
Company’s insurance agent, sent by certified mail a copy of the
summons and complaint in an action brought by X.V.L. Corp. f£/k/a
‘Mili‘s ‘Pxide, Inc. against The Holson Company and other
defendants. Through that letter and through subseguent
correspondence from Mark Zimmerman and David Monz, The Holson
Company demanded that Home Insurance defend and indemnify The
Holson Company in this a¢tion. To date Home Insurance -- alonhg
with The Holscn Company’s other insurers -- has refused to
fulfill its obligations to The Holson Company. As a result, The
Helson Company has been forced to defend itself.

We expect this matter to come to trial in the next few

months. It is therefore imperative that Home Insurance
immediately aqgree to defend and indemnify The Holson Company in

this dispute,
We look forward to your prompt response.

Very truly yours,

o

Gerald J. ros

GJp:cl

ONE FINANGIAL CENTER - BOSTON, MASSACHUSETTS 02112628 7 617 345.9000 . FAX: 617 1458020
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i ,éﬁenﬂh L Sohimig
Amrrmbarct oY
GO Ernironerenal Lhigation Grop
] gFarm ﬁlen mg .m
Fatrt 79
el
FAX, 8B 9540350
E-mail: jschmiBtravelars com: Muaoreh 28, 2001
PRAVILEGED AND CONFIDENTIAL
SETTLEMENT COMMUNICATION
Heme inmurance Company
Ret  Infercroft Company, e al, ' Fireman's Fusd Insurance,
Connectent Supsrior Court
To whom it mey concsr: . '

Please be advised that on May 17, 1999 Traveless and Intercraft entered Into
confldential settlement of the above matier whish way mémorialized by the exscution of
a confidentis] settloment agreement and relense of thé same date. Whils the terms of that
agreement are striotly confidential, the Partles agreed as part of that seftlernant that the
limits of Travelers palicy mumber 650.347B967-6-IND-79, offoctive from December 1,
1979 to Decsraber 1, 1980 ‘and Travelers policy nuinber 630-347B967.6-IND-80,
effective from Desember 1, 198010 Decamber 1, 1981 wers dormed to be exhausted.

ec:  Alowandra XK. Callam, Esq.

£°d

wok TOTAL PROE.E3 »

SBUM WdSSIZT TR, 82 i

£/¢ Bd « MYN 204 [}] Sui} Uo ¥E3lQ WL 9752) 1002/92/60 PAALIDAY
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Exhibit 6 to Liquidator’s Section 15 Submission is subject to

- Liguidator’s Assented-To Motion to File Exhibit Under Seal
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o HinckleyAllenSnyderur

ATTORMEYS AT LAWY
1500 Flast Canter

Providence, Ri 02503-2393
TEL: 4G'1.274.2000
FAX: 401,277.9650

Alexandra K. Collam ww. hastaw_com
call .com

October 4, 2005

- Kevin L. Xelly

Chief Environmental Officer

The Home Insurance Company in Liguidation
59 Maiden Lane, 5® Floor

New York, New York 10038

Re: Home Insurance Company i Liguidation (“HECIL™)
Palicyholder: The Helson Company
File No.: 087-521356
POC Nos.: INSU27529¢6, etc,

Dear Mr. Kelly:

" This is in'response to your Angust 22, 2005 letter and our follow-up conversation on September

26, 2005 regarding the sbove-referéenced claim. In your letter, you request the total amount of

- the settlement paid to the Holson Company, separately from Fireman’s Fund and Travelers, as
“wellas. the' allocation of these payments to their respedtive policies. As we discussed, this

information'is inchided in the Proof of Claim that Newell Comnpany, Inc. filed on June 8, 2004,
Specifically, in Attachment No, 3, the total setflement from the Fireman’s Fund is listed as
‘$900,000, and the settlement fromr Travelers is listed as “unable to disclose.” As I informed you
in our telephone conversation, Travelers has previously objected to disclosure of its confidential
setilement agreement that was the outcome of the Bolson Company’s suit against Travelers.
However, as set forth in the Neéwell Company's Proof of Claim, the parties agreed as part of that
settlement that the limits of Travelers® policy number 650-347B967-6-IND-79, effective from
December 1, 1979 o December 1, 1980 and Travelers® policy number 650-347B967-6-IND-80,
effective from December 1, 1980 to December 1, 1981 were deemed to be exhausted. Also, as
set forth in the Proof of Claim, the Holson setilement with Fireman’s Fund Insurance Company
exhausted Fireman’s Fund’s policies issued for the periods Angust 12, 1975 to August 12, 1981.

You have also requested information about the amounts that were incurred directly by the

.- Holson Company arising out ofits claim against The Home Insurance Company This
‘information also has been provided in the Proof of Claim, and is sét forth in- Attachment No. 2
which lists the expenses and settlement proceeds information, and includes the amount of the

Holson Company’s claim. -

26 State Sirset, Boston, MA 02108-1778 TEL: 647.345.9000 FAX: 617.345.8020
43 North Malr Street, Concord, NH 03301-4934 TEL: 603.225.4334 FAK: 603.224.8350 CF 107
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ATTORNEYS AT LA

Ociober 4, 2005
Kevin L. Kelly
Page Two

1 have also attached af your request a copy of the Court’s Memorandum Opinion rendered on
August 3, 2000. Please let me know if you have any additional questions or require any more

information.

Ve:ytmlyyours ‘ 2

Alexandra K. Callam
AKC/ed

Enclosures

| GTIATIv] 56068117369

CF 108
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' ! 1500 FLEE? CENTER
PRONIDENCE, RHODE ISLANE (29032303
A1 200

HINCKLEY, ALLEN & SNYDER LLP P grreee0

Atsorneys at Law &l

Septamber 27, 1988

Re:- The Holson nFamW mmm "

Doar Mg. SpiBane

broughthy_:K.V.L %mﬂmﬁub&e%&uﬂ‘sd%nh%mm
‘was tried in the eprng of 1995. Pilease contach ma as soon as possibie so wo can
discuss appropriate plans for your-company 0 assunte fespensibifity for this claim and
fulflil s obligations under the policies issued 10 our cllents. ,

sz-yw;s.

25 5TATE BIREET 3 BOSTOM MASSACMUSETIS 02001775 [T 817 BASS000 [0 FAX-6Y7 SAE-4050
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407 212000
HINCKLEY, ALLEN & SNYDER LLP P 401 279600
Attorneys ot Law Corekd 4. Poteas
Oclober 5, 1988

m < :_: -. .
PO Box2333 :
Maw York, NY 10272
Re: The Holson Company, Meivin and Sheldon Holson and
Danbiry Boad Family Parinership
{eonr Ms, DiGennavo:
mmwafmmmmwmwmmmmmwm

-MWKML mmﬁmmmmmmmmuumm
was tied i the spring of 1895, Please conlact me a8:500h a8 possible 8o wo can

discuss appropriste plans for your company 10 assume responsibility for tiis clalm and 5
fulfill its obiigations under the pokicies issued to our clients, ‘

QP
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UNITED STATES DISTRICT COURT»::;
T DISTRICT OF CONNECTICUT "

Qg 3 12w 00

‘:I.'--f;‘!%.g 5 MILLGE H

Plaineifs,

one e

Civii Acrieon 5;
_ 5210753 (AW

¥, DANBURY RECaD : .
. HMELVIMN HOLSCH,

o

ﬁmfendahtsq :

MEMORANDIN QP INION
ERL E5Ldte that Had Been tontaminaced by hazardous
‘o the plaintiff in this case. The plainciff<s

spursuant te the Comprebensive Enviroomental

nsation, and Liability Aok, 42 U.5.C. § 9601, &b

: clean-up reimbursement statute, Conn, Gen. Stat.
Connecticut's Tramnsfer Ack, Conn. Gen.

seg., =nd pursuant to common law theoriss ol

and negligent misrepresentation, and breach of

teo the court. The dourt _Mnds in favor oF

hﬁﬂ?iéim&ifﬁ on it oladms brought pursuant to Connechigub’s

ﬁ%@rsaﬂa&ﬁ siztuce sl Conmecticut's Trausfer Act and on iU

=

clazism for Ifrauvduient wisvepresentation; the court does not

‘the issue of negligent wmisrepresentagion.




I. NGS OF FA

A. i isto

The property which is the subject of this action consists of
17.486 acres of land located on the vesterly side of Uniteﬁ

States Route 7, also kunown as Danbury Road, in Wilten,

Connecticut {the "Property™}. <The Property is.-bisected by the

Norwalk River and is improved with a two-story wasonry building
serviced by an adjacent asphalt parking area.

In approximately 1966, The Holson Company relocated from

Norwalk, Connecticut to Wilton. From that time until april 1976,

it owned and ran its business operations on a porticn of the

Property. From April 1976 until December 1886, The Holson

Company owned the entire Property.
From its inception until 1586, The Holson Company was owned

:by various members of the Holson family and/or family trusts.
From the late 1570's to 1986, Melvin and Sheldon Holson, the M.
Holson Trust, and the S. Holson Trust gﬁned a controlling share
of the stock of The Holgon Company; the M. Holson Trust and the
5. Holson Trust are vreferred to collectively as the *Holson
Trusts. " During this period, Mélvin and Sheldon Holson were the
‘company's directors and officers, and they aétively controlied
and directed all operations of the business. The company's
business was the manufacture and sale of photograph albums.

Sheldon Holson began working on. the manufactuzring side of
the business in approximately 1950, when the company was

controlled by his father. Although the elder Holson selected the

2
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was made to the buiiding.

‘1548,
When the time came in the 1970's when Melvin and Sheldon Holgon

Wilton site, Sheldon Holson was involved in the degign of the new
building, which was new construction on what had previously been
farmland; he worked with the architect and the contractor. He

also worked with the architect on each cceasion when an addition

By the 19607's, Sheldon Holson was in

‘charge of all The Holson Company's manufacturing operations.

Includéd among his responsibilities were research and development

of new products, as well as product design. When The Holson

Company's coperations expanded in the 1970's, a plant manager was

hired to direectly supervise day-to-day operations. However, even

then, Sheldon Holson's role in the company involved spending at

least 10 to 15 percent of his time on the plant floor; being on

the plant floor was part of his normal daily routine.

Melvin Holson started working for The Holson Company in

He started as a galesman and then became a sales managar.

controlled the company, Sheldon had responsibility for

manufacturing, and Melvin had responsibility for sales. Melvin

Holson estimated that his responsibilities led him to be on the

plant floor once a week, on average.

On Cctober 22, 1936, Melvin and Sheldon Holson and the_
Belson Trusts, in exchange for $10,500,000-and a certain option
agreement {the "Option Agreement®), sold approximateiy 94% of the
stock of The Holson Company to Holson Aequisition Corporation
{"HACH"} pﬁrsuant to a-étock Purchase Agreement dated as of

September 26, 1986. The Option Agréement provideéd that Melvin
3

CcF 112




‘Property.

-to.a written General Partnership Agreement.

and Sheldon Holson and the Holson Trusts could elect to exchange
their remaining shares in The Holson Cowpany, constituting
approximately 6% of the stock of the company, for either the
Property or a $1,000,000 promissory note from the company at any
time up to April 30, 1987 (the "Option®).

In addition, in connection with the sale of their stock,

each of Melvin and Sheldon Holson entered into a conmulting and

nen-competition agreement with HAC., The consulting agreements

were for a three-year term and provided that Melvin and Sheldon
Holson would serve as co-chairmen of HAC's board of directors.

Although Melvin and Sheldon Holson were less active than prior to

the sale of their controlling interest, they remained actively

involved with The Holson Company as paid consultants angd kept

offices at the Property.
At the time of the sale to BAC, Melvin and Sheldon Holson

made no inguiry to ascertain the environmental conditions at the

Nor did they give any certification to the transferee,

i.e., HAC, or the Connecticut Department of Environmental

.Protection ("DBP"} regarding the environmental conditions at the

Property.
On Novenber 24, 1986, Melvin and Sheldon Holeon and the

Holson Trusts created defendanﬁ Danbury Road Family Partnership
{the *Partnership"), a Coanecticut general partnership, pursuant
The general partners
of the Partnership at all times relevant to this action were

Melvin ‘Holson, -Sheldon Holson, the M. Holson Trust and the 8.
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| partners.

.rights-to their remaining shares in The Holson Company.

‘by a meortgage on the Property, on June 8, 1986,

Holson Trust. The General Partnership Agreement designated

Melvin Holson and Sheldon Holgon as the msnaging general
The Partnership, Melvin Holson and Sheldon Holson are .
referred to collectively as the "Partnership Defendants.®

On November 14, 1986, Melwvin and Sheldon Holson and the

' ‘Holson Trusts assigned to the Partnership the Option and the

The
Partnership then exercised the Option and elected to cobtain title
to the Property in exchange for these shares in lleu of receiving

the $1,000,000 note from The Holson Company.

On December 12, 1986, pursuant to its exercise of the

Cption, the Partnership acquired from The Holson Company title to

the Property in exchange for the transfer to The Holson Company .

of the remaining approximately 6% of the stock, which had been

-owned by Melvin and Sheldon Holson and the Holsen Trusts.

"As part of that transaction, the Partnership assumed all of

The Holson's Company's obligations under a $3,500,000 mortgage

loan from The Connecticut National Bank ("CNBY). The Holson
Company had originally obtained a $990,000 loan from CNB, secured
It had increased
the amount of that loan to §3,500,000 on September 25, 1586, with
the increased amount also being secured by a mortgage on the

Property. Under the terms of the loan documents, CNE's consent

"tglthp.sale to HAC of the controlling interest in The Hoison

Company;had-béen regquired, and CNB had given its comsent. Then,

in connection with its purchase of the Property on December 19,

5
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1986, the Partnership assumed all ¢f The Holson Ceompany's
chligations to CNB in connection with the loan and took the

Property subject to the mortgage in favor of CNB.

on December 19, 1986, in connection with the sale of the

pProperty by The Holson Company to the Partnership, The Holson
 =CompanyJ.a,Connecticut.coxporation, and HAC, a Delaware
corporation, entered into an agreement to mexrge. The merger
agreement provided that HAC would be the surviving corporaticn
and that it would change its name to "The Holseon Company.®
Consistent with the corporate laws of Connecticut and Delaware,’
the merger agreement provided that, when the merger became
effective, HAC would not only acguire all of the rights of.The
Holgon Company, but would also become responsible for all of its
obligations. The merger became effective on Decewber 22, 1986.

Also on December 13, 1986 and in connection with the sale of
the Property by The Holson Company to the Partnership, the

Partnership leased the Property to HAC, under its new name "The

Holson Company, " pursuant to a lease agreement. The lease

‘agreement provided. for an initial term of one year amd gave the
tenant the option to renew the term for three successive one-year
periods.

At the time of the gale of the Property to the Partnership,

The Holson Company was gtill actively engaged in manufacturing on

the Property. After the sale of the Property to the Partnership,

! See Conn. Gen. Stat. § 33-369 {1985); Del. Code Ann. Tit.
8, § 259 {1983).
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HAC, then known as "The Holson Company,® continued to operate the
same business at the Property under its lease agreement with the
Partnérship.

At the tiwe of the sale of the Property to the Partnership,

The Holson Conpany did not give any certification to the
Partnership or the DEP regarding the environmental conditions at
the -?rope'rty .

The net result of this serieg of transactions wag that HAC
acquired 100% of the ownership of The Holson Company, which owned
the Property, and merged with The Helson Company and assumed all
of its liabilities, but only after The Holson Company had
divested itself of the Property. However, the operations of the
business continued to be conducted at the same location,

Because HAC acquired all of the rights and assumed zll of

the.obligations of The Holgon Company, and was then known as "The

- Holson Company, * the. term *Holson Company" is used

ihterchangeably to refer to The Helson Company in relation to

periods prior to the merger, and to refer to the new, merged

company in relation to periods after the merger became effective,

In April 1988, the Holson Company arranged to move its

-manufacturing operations to South Carolina and left only certain

office operations on the Property. By July of 1988, the Holeon

Conpany's remaining office operations had been moved from the

Property.
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B. it M

In the gsummer of 1988, plaintiff K.V.L. Corporation ("RVL")
sought to establish its corporate headquarters, a retail
showroom, and an assewmbly facility in the PFairfield County area.
Representatives of XVEL looked at a number of sites to assess
their suitability for this purpose.

At the tiwe KVI learned of the Property, the Property was
oﬁned by the defendant Partnership, and the defendant Holgon
Company had moved its operations to South Carclina. Defendants
Melvin and Sheldon Holson appeared to be in charge of the Holson

Company's affairs at the Property. Their last name was on the

front of the building, They had two parking spaceg with their
names on them closest to the éntrance to the building. They had
whaﬁ:appeared to be executive offices. They were also the
managing general partners of the Partnership.

By June 1988, KVL had identified the Property as a site that
possibly met its needs in the Fairfield County area. '
ﬁepresentatives of XKVL had two meetings with representatives of
the seller during the period June to July of 1988, during which
the Holson Company’s operations and environmental conditions at
the Property were discussed. During these discussions, KVL
received no indication of any environmental problems or risks at
‘the Property. The first wag a meeting between KVL's site
locator, Michael Gately {*Gately"), and either Melvin or Sheldon
Holson. At trial, both Melvin and Sheldon Holson denied being

the individual with whom Gately had this initial meeting. Melvin
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Holson also claimed not to know whether Sheldon Holson ever met
with Gately. Gately could not identify which of the brothers he
met with on this occasgion, but it is cilear he met with one of

them, as evidenced by the circumstances of the follow-up meeting
which occurred. ﬂ
During an initial tour of the site, Melvin or Sheldon Holson
.repre5ented-t0'Gately that the Holson Company's business did not
include manufacturing operations but, rather, that the Property
had oaly been used for tﬁe assembly of photograph albums from
components. Gately was told that plastic sheets were glued
‘together to foxm the pages of photograph albums and the pages
were then inserted into three-ring or other binders. When Gately
inguired as to what type of glue was used, he was informed by
Melvin or Sheldon Holson that the Holson Company used an animai-

baged glue,

Melvin or Sheldon Holson further represented, in responding
directly to a question by Gately, that there had been no
environmentally sensitive operations at the Property. When
Gately inquired specifically about a small concrete sump he had
observed on the south side of the building (the *Sump®*), Melivin
or Sheldon Holson stated that the Sump was comnected to a sink in
the shop area of the building (the %Sink%}. He stated that the
Sink was used by employees to wash theilr hands. ‘

Gately had been looking at a number of sites on behalf of
RVL, énd at 1eé§£.tworof ﬁhbse sites were 1esa.deéirable because

-of environmental problems associzted with them. Thus, when

9
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Gately spoke to KVL about his visit to the Property, he reported
that the site was environmentally clean. 1A second meeting was

held a short while later. Gately was present, as was Malcolm

Healey, the majority shareholder of sVL. Melvin and Sheldon

Holson were also present, along with a number of real estate

brokers. The key discussions took place between Healey and the

‘HolSons. After'thisameetihg, Gately spoke with represeéntatives
of KVL once or twice, and KVL then made an offexr on the Property.
Negotiations between the parties ensued, and once KVL

reached agreement with the Partnership as to the purchase price.

‘KVIL decided to proceed with the purchase of the Property.

C. The Puxchase and Sale Agreement
KVL and the Partnership executed a Purchase and Sale
Agreement for the Property, dated August 22, 1988 (the “Purchase

and Sale Agreement"). See Pl.t's Ex. 5, The Purchase and Sale

Agreement originally provided that XKV, would purchase the

‘Property from-.the Partnership for 57,350, 000.
Paragraph 9 of the Purchase and Sale Agreement provided that

the sale was an "as is® sale. It stated:

9. “AS I8 SALEW - !

The Buyer has inspected the Premises and
is fully satisfied with d1its physical
condition, and agrees that the real estate is
being sold -] is,® and that no
representations have been made as to the
physical conditions of the Premises, except as
.specifically set Fforth in this Agreement.

In Paragraph 10 of the Purchase and Sale Egreement, the

Partnership made a representation to KVL regarding assessments

10
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for improvements to the Property. Then, in Paragraph 11, the

Partpership made a series of zdditional representations to KVL.

In particular, it represented to KVL that

To induce the Buyer to purchase, the Seller
makes the following representations:

aj

b} That the Sellexr has. the right.to enter
into this hgreement, and if the Seller is
an entity, that the person o©or persons
gigning on behalf of such entity are
legally authorized to do zo.

)

d) That during the peried of the Seller's
ownership of the Premises, the Seller has

not, to the best of
knowledge and  belief,

permitted to be violated
environmental law or standard, including
those related to pollution
hazardous waste or other waste, and that
the use made of thé Prémises during the
period of the Seller's ownership would
not provide the basis for any exercise of
regulatory autherity to enforce any such
environmental law or standard or provide
the basis of a claim, now or in the
future, by any person to be compensated
for damage to person or property based
- upon- pollution or contamination of the

site. :

Paragraph 12 of the Purchase and Sale Agreement required the

Partnership to deliver to KVL at the time of the closing ®*lalm

affidavit that the representations set foxth in Paragraph 11 are

true and correct as of the cloging date.®

agreement provided as follows:

‘This  Agreéement  embodies
agreement.s .betweén the parties and supercedes

i1

Paragraph 15 of that
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any and all previous agreements, written or
oral, and no representations not set forth
herewith in writing shall be binding eon the
Seller or the  Buyer, nor shall any
modifications or explanations of "any of the
terms or conditions of this Agreement be
binding on the Seller or ithe Buyer unless in
writing and signed by them. All
repregentations set forth herein shall survive
the closing for a period of twelve (12)
. months. . .

Under the contract, KVL had 30 days to perform an
envircnmental inspection to confirm its understanding that the
Property was free of contamination. This provisioh was contained
in Paragraph 25 of the Purchase and Sale Agreement, which

‘provided in pertinent part as follows:

25. ENVIRONMENTAL CONTINGENCY

The Buyer, at its sole cost and expense
shall have the right to cause the Premises to
be 1nspected and/or tested by an independent
‘engineering firm, well-versed in hazardous and
toxic materials. Such firm ghall have the
. right to téke goil samples and to make -such
investigations as it feels necegsary to render
an informed opinion and a written report. In
the event that any toxic, hazardouas,
carcinogenic, suspected careinogenic, or
otherwise hazardous substance of any kind are
found ' on the Prewises by such- engineering
firm, the Buyer shall immediately notify the
Seller and provide the Seller with a copy of
‘such report. Buyer mdy then terminate and
can¢el this Agreement by giving written notice
to the Seller within (30). days of the date of
this Agréement, unless -the Seller elects to
pay all cogts of  any clean-up that may be
-reguired by the State of Connecticut and any
subsequent monitoring, -as may be: required by
-the. State of Connecticut -and. gives . to.the
Buyer. an :n.ndemm.ty ‘agreemernt ‘satisfactory -to.
the ‘Buyer, ‘protecting the Buyer for any losses
occagioned ag a regult ‘of the Seller's failure
o’ cotply -with - the. required ‘¢ledn-up. - TIME
"SHALL "BE OF. ‘THE ESSENCE;. and, “if the Buyer
"-ahall fazl Lo deliver guch ‘written notice by

T lz
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3:00 P.M. on the last day of eaid thirty-day
period, the buyer shall be considered as
{having} waived its rights under this
paragraph of this Agreement.

Prior to executing the Purchase and Sale Agreement on behalf
of the Partnership, Melvin Holson discussed with Sheldon Holson
whether there was any reason the agreement should not be signed.
Sheldon: Holson assured him it would be fine to sign the
agreement. Melvin Holson had confidence in this assurance
becauge no one knew more about thé operations of the Holson
Company than Sheldon Holson.

At the tiwe the parties executed the Purchase and Sale
Agreement, it was understood that KVL would have the building
inspected by an engineering firzm, and that the Partnersghip would
- obtain a zoning permit for KVL's propoged retail showroom on the
-Prbpexty. Paragraph 26 contained a zoning contingency provision
that gave each party the right to terminate the Purchase and Sale
Agreement if the Partnership wag not able to cbtain the special
permit by January 1, 1989; that deadline was later extended to

February 1, 1889. The special permit was eventually issued

towards the end of 1988.

KVL retained Burton & Van Houten Engineers, Inc. te perform
an engineering inspection survey. Burton & Van Houten submitted
a written report to KVI dated August 1588 (the pYVH Report®}.
'The BVH Report revéaled that the roof needed to be replaced.
Burton & Van Houten .also reported -that none of the three
-underground-oil-tanks-on.the:Qroperty had been registered with

13
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the DEP, as required by law. The BVH Report concluded, among

other thingsg, that the law required that the underground oil
tanks be replaced. Because the underground oil tanks were an

area of concern, Burtcn & Van Houten made certain inquiries of

"management® in connection with the oil tank. Burton & Van

Bouten reported:

Sizes of two {2) tanks were unkmown to
management and do not show on any building
fp}lans reviewed., Management did state the
size of the tank lecated at the northeast

corner to be €,000 gallons.
Defs.' Ex. 216 at 8.
As a consequence of the findings set forth in the BVH
Report, which pertained to certain matters in addition to the
roof and the underground oil tanks, the Purchase and Sale
‘Agreement wag amended to lower the purchase price to $7,180,000.
It was also amended to provide that KVL would be responsible for
preparation of filings required by the DEP in comnnection with the
underground oil tanks.

The BEVH Report contained a number of sectiong dedicated to a
description of the gite and the building and its variocus
fea;ures. However, the section just before thg conclugions and
recommendations was captioned "OTHER, " and it read as follows:

A small open cistern is present south of the
building to the west of the electrical

trangformer fence enclosure. It is not large,
abhout two {2'}) <foot diameter. A Dbroken
.concrete top lays. nearby It appears ‘to- have
a single four (4%} dinch’ plastlc pipe coming
from the building feeding it. The purpose was
70t seen and’ management staited no knowledge of
it or its ‘purpose. It should be ‘£illed or
- covéred from ‘a safety . standpoint ‘and  steps

ig
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should be taken to ensure that the material
within is environmentally safe. Laboratory
analysis 3is. reguired to determine what
materials are present in the cistern. This
will determine the actions and rcost of
necesgsary -actions. These costs could range
from minimal, toc £ill the cistern with dirtk,
to thousands of dollars for decontamination,

should that be required.
Defs.' Bx. 216 at 11. The conclusionz and racommendations
section of-the#BVH*Report'madé"novreferenCe to this "cistern,"
which ig the Sump.

In connectieon with the envirommental contingency provisicn
in the Purchase and Sale Agreement, KVI: commissioned TRC
Environmental Consultants, Iac. ("TRC*) to prepare a report (the
"TRC Report®) on the Property. TRC was retained to do what was
termed a Phase I environmental assessment., A Phase I
environmental assessment involved locoking at the site to identify
potential problems and a review of pertinent documents. It did
not involve -the taking and testing of gampies to confirm the
presence or absence of problems except to the extent that a
specific concern had already been identified. By way of
contrast, if it had been retained to conduct a Phase IT
“environmental assessment, TRC would have done whatever type of
sampling might have been needed to confirm the presence or
-absence of problems.

It was standard procedure, in terms of due diligence by
purchasers of real estate, to conduct a Phase I investigation,
.and to coﬁdﬂﬁt.dﬁly é Phage I investigation unless a specific

concern had been identified. At the time TRC was retained, the

15
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only such concern that had been identified was with respect to
asbegtos. KVL was proceeding at that time primarily on the basis
of the representationg made to Gately and thoge made in the
rarchase and Sale Agreement. KVL and its counsel, Gross, Hyde &
Williams (*GH&W*), had not then received the BVE Report.
_ The engagement letter hetween TRC and KVL was dated
August 23, 1988.: It noted tha£ TRC wbuld perform a “preliminary
gite assessment,” which would include a site walkover, a
reconnaissance of the surrounding area for potential sources of
contamination, a re&iew of DEP and municipal records, a review of
-historical aerial photographs, and an imspection for asbestos
material and cellection of a maximum of 15 samples for asbestos
confirmation analysis. The engagement letrer stated: PTRC will
gubmit a letter report of our findings and any recommendaticons
for additional work, if appropriate, no later than the worning of
éeptember i3, 1988." Dpefs.' Ex. 383 {(attachment). The
engagement letter specified that the cost to KVL would not exceed
$4,400 without KVL's prior authorization. It then requested that
'KVL "authorize this work® by signing the letter where indicated
and returning a copy of the letter to TRC. Id.

Curtis Kraemer and Lisa Stewart were the two people from TRC
“responsible Eoxr the Phase I environmental asgessment and
preparation of the TRC Report. TRC asked to meet with soweone
' knowledgeable.about.the_Property. On August 25, 1995, Kraemer -
‘and Stewart met with Melvin Holson, who showed them around the

building -and gave them information on the operations of the

16
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Holson Company. The TRC personnel inspected the remainder of the

Property cn their own and then met again with Melvin Holson.
Melvin Holson understood that TRC was there to find out about ;the .
environmental conditions at the Property.

When TRC made inquiries relative to the Sump, Melvin Heolson
informed TRC that the Sink was used by employees to wash theix
He alsc informed TRC that the Sink was not used for any

hands.

other purpoge. Melvin Heolsgon alsco stated that the Holson Company
used small quantities of solvents to clean ©off the photograph

albums. However, Melvin Holson never made reference to other

aspects of the Holson Company's operations, including the
extensive use of solvents, that would be apparent to someone who
had visited the plant floor as often as he had, or in the

alterhative, mentioned that there was much that he had not

obeerved about the day-to-day operations. Nor &id he tell the

people-he understood were there to £ind out about the

environmental conditions at the Property that, in his view,

environmental issues were his brother's responeibility.

Moreover, he did not disclose that he and his brother no longer
held controlling ownership interests in the Holson Company.
Finally. TRC was not informed, at any time, that Perkin-Elwmexr had
requested, and been given, permission to conduct environmental
tests on the Property.

o MElvin_quson claims he never spoke with his brother about
the TRC inspection. Sheldon Holson also claims that the two of

them never discussed the TRC inspection, and he testified at

17
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trial that Melvin Holson would not have discussed it with him

-because Melvin Holson was only interested in matters that had to

do with sales; this explanation was totally lacking in

credibiligy.
KVL's counsel, GH&W, had received the BVH Report, containing

the section on the Sump, on or around September 1, 1988.° On

geptember 3, 19¥8B, GH&W faxed a copy of the BVH Report to TRC.
Thus TRC had seen the language in the BVH Report concerning the
Sump before TRC completed the TRC Report and submitted it to EVL

on or around September 20, 1988.
The TRC Report reflects that TRC's investigation included a

visual site inspection, collection of bulk asbestog samples, a
‘review of Wilton municipal records and a review of various DEP

files. It also reflects that TRC was given the following

information about the operationg of the Holson Company:

From 1966 to present, the building housed
the Holson Company operations. These
operations consigted of assenbling previously
fabricated photo album components inte photo
albums. No manufacturing tcok place on the

premises.

CP1l.°s Bxh, 7 at 1. TRC wag also informed that no manufacturing

? The BVH Report was received not only by KVL and its
counsel, GH&W, but alsoc by the attorneys for the Partnership. It
was received by counsel for the Partnersghip on or about
‘Séptember 13, 1988. The Partrnership was making a written
representatzon concerning environmental conditions-at the
Property However, counsel for the- Partnersh;p ‘alsé was . not put
ori"alert by the contents of the BVH Report; it undertook mo
investigation of the envirommental: conditions at the Property,
ror made inguiry or directed someone else ‘te do g0 on behalf of

R the Partnership.
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operations had taken place on the Property prior to its being

acguired by the Holson Company.
The TRC Report noted three areas of concern, which had begn

cbserved by TRC during its visual inspection of the Property.
The first was the three underground oil tanks, which were not
registefed with the DEP as required by law. The second was the

Sump. The TRC Report states:

A gecond area of coocern is a small sump
located to the south of the building. It
apparently connects with an asphalt lined
drainage swale that crosses the sgouthern
portion of the gpite and empties into the
Norwalk River. According to Mr. Holson, the
sump removes only potable water used by
employeés for washing their hands.

Pl.'s Ex. 7 at 3. The court notes that although Melvin Holson

may not have uttered the word "Sump" when talking to Kraemer

about the Sink, Melvin Holson's representations about the Sink

supported this statement in the TRC Report. The third arxea of

concern noted was an electrical transformer located onm the south

side of the building.
TRC reported that its search of the DEP's records revealed

"that the Holson Company had been cited in 1980 for improper

storage of three 55-gallon drums on the Property. TRC reported
that one of the drums contained a solvent c¢alled trichlorethylene
("TCE*). The evidence at trial showed that the Holson Company's
representation to the DEP wag that two of the three drums were

30-gallon drums, and that one contained "Irichlorithane IXII,™ and

-that another contained a mixture of water and "Trichlorithane

III.®" See: Pl.'s Ex. 89, In any event, the DEP's records showed
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also that the Holson Company had demonstrated to the satisfaction
of the DEP that it had labeled, tested and removed the drums in
guestion and that, conseguently, the DEP had lifted its oxder

against the company. There was no further mention of any

solvents at the Property in the TRC report.
Stewart conducted a visual inspection and bulk sampling for

material containing asbestos. 8ix bulk samples were collected,

and testing showed that they did not contain asbestos. The

results from the laboratory testing were Iincluded in the TRC

Report as an appendix.
At the end of the TRC Report are set forth TRC's

conclusions, recommendations and summary. TRC's conclusions were

"reported to be based on its site walkover, the results of the
file searches and discussions with Melvin Holson; in fact,

Kraemer had alsc spoken with Sheldon Holson. TRC concluded that

there was no asbestos at the Property. It concluded further

that:

The site appears to be environmentally sound
except for the considerations noted below:

i. There is a sump on the south side of
the building which apparently is
‘connected to a drain from two wash
basins used by the employees to
c¢lean their hands.

2. There is a large transformer on the

gouth gide of the building which may

contain PCBs, but mno gigns of

leakage were noted. _
3.  Three underground fuel storage tanks

exist on the 'site, and while there

is no field evidence that-there has

been -a wajor release fyom any of ‘the
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tanks that might <cause gross
contamination across the site, there
is no ‘data to date redarding the
integrity of the tasrks and it is
possible  that there may bhe some
discharge from any one of them that
may have contaminated the
surrcunding soils or possibly the
ground water. .

Pl.'s Exhi. 7 at 4-5.
TRC made five recommendations. It recommended that the

three underground oil tanks be registered with the DEP, that all

three tanks be removed, that soil samples ke taken prior to

removal of the tanks to determine whether there was soil

contamination, and that a determination be made as to whether the

transformer had beern tested for polychlorinated byphenyls

{*PCBs"}. In addition, TRC made the following recommendation

with respect to the Sump:

A water sample should be collected from the
sunmp on the south side of the building and
analyzed for EPA Metlods 601 -and 602. This
will determine whether any TCE, the only
chemical of concern used in the facility, was
digposed through the sump.

Pl.'s Exh. 7 at 5.
In the summary section, TRC reported that:

In conclusion, the environmental site
assessment has found no conclusive evidence
that any hagardous materials have been spilled
or dumped on the property. An exception to
the above statement is a possible leak in one
or more . of the underground fuel storage tanks.

Id. The summary made no.mention of the Sump. Finally, TRC

noted, using ite standard language, that its investigation had

been limited in scope. If TRC had been informed that the Holson
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Company had been putting solvents or glues down the Sink, the TRC
Report would have been materially different.

In addition to receiving the TRC Report, KVL's counsel,
GH&W, was told by Kraemer the substance of his conversations with
Melvin and Sheldon Holson. All this information had been passed
on to KVL by its couneel no later. than the time KVI was reviewing
the TRC Report. ‘Thus, KVL, its attorneys and TRC all understood
the TRC Report in the context of the information conveyed, and
not conveyed, by Melvin gnd Sheldon Holson to Gately and to TRC.

Although KVI,'s engagement letter with TRC contemplated the
tédking of samples only for asbestos confirmation analysis,
Kraemer had, in fact, taken a sample of the ligquid in the Sump.
TRC received a copy of the BVH Report on Friday, September 9,
1588. The following Monday, September 12, Kraemer discussed the
Sump with KVi's counsel. He also called Baron Consulting, Inc.,
-a-tésting laboratory and got a price quote for a series of tests.
The following day, September 13, Kraemer attempted to take a soil
sample near the underground oil tanks but was unable to do so
because of the presence of a large rock. He was, however, able
to take a sample of the liquid in the Suwp. Later that day,
Rraemer gave the sample from the Sump to Baron Comnsulting for
testing. He indicated that the testing should be completsd in
the "[rijegular turn around time,® Defm.! Ex. 358, which Kraemer
understodd to be two to four weeks. Baron Consulting. forwarded
the test results (the ¥Baron Report®)} to TRC a little over four

weeks later, on or around"oqtober 13, 1988,
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It appears that Kraemer took the sample from the Sump, and
submitted it to Baron Ceonsulting, with the expectation that TRC
would be authorized to obtain a laboratory analysis of the
contents o£ the Sump. On or around September 18, .and then again
on September 20, Kraemer discussed with KVL's counsel, among

other things, the fact that the Sumﬁ was an area of environmental

concern and that a-sample had been taken. Prior to September 20,

EKraemer discussed his guestions about the site with Sheldon
Holson and reported the fact that he had had this discussion to

KVLt's counsel, GH&W. Then on September 20, 1988, TRC issued the

TRC Report, which recommended that a water sample from the Sump
be tested for the presence of TCE, but gave no indication that a
gample already had been delivered to Baron Consulting. TRC's -
recommendation that a laboratory analysis be obtained was not

followed by KVL, and TRC was never authorized to obtain a
laboratory analysis of the contents of the Sump. The
environmental contingency period under the Pufﬁhase and Sale
Agreement expired on September 21, 1988.

TR was never asked to perform any additional services to
KVL in comnection with the Property after its submission of the
"TRC Report on September 20, 1988, and TRC's engagement by KV as
an environmental consultant ended on or about that date.

On October 12, 1988, Stewart completed a TRC administrative
form te close out TRC's file in connection with the coﬁpletion of
. the project. The form géve October 31, 19288 as the effecﬁﬁve
date for closing TRC's file, apparently to allow for completion
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of some billing matters, which included charges from Barcon
Consgulting that it had yet to forward to TRC.

Stewart.completed the form for closing out TRC's file~for
the project because at that point in time Xraemer was windihg.up
hig tenure at TRC in anticipation of changing jobs; by the end of
October, he had.started with his new employer. It does not
appear that eithex Kraemer br Stewart saw the Baron Report, which
is dated October 13, 1988, once it arrived at TRC; had they seen
it, there would have been a financial incentive or TRC's part to
contact KVL to at least attempt to extend the scope of TRC's
The Baron Report was, however, placed in a f£ile
Nc one ever told KVL about the

engagement .
Kraemer had kept for the project.
test results ghown in the Baron Report.

The Baron Report revealed that there was a significant

- environmental problem at the Property. It stated that the sample

from~the=8ump was contaminated with chlorinated solvents,
including dicloroethylene, trichloroethane, and toluene. <iThe
court netes that the form of dichloroethylene reflected in the
Baroen Report, however, was trans-1,2-dichloroethylene, as opposed
ﬁo i,1-dichloroethylene, which was beipg confused with Freoh
during laboratory testing at that time.}

On Januvaxry 2, 1988, KVL took title to the Property from the

" Partmership in exchange for $7,180,000 paid to the Partnership,
-.and KVL assumed .the . Partnership's obligations under the leasge
with.the,Holson_Company; that lease was due o expire in a few

-months . Imme&iatély@prior to the closing of the sale of the
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Property on January 9, 198%, Melvin Holson executed, on behalf of

the Partnership, an affidavit attesting to the continuing
accuracy of all cof the representations contained in Paragraph 11

of the Purchase and Sale Agreement. Although Melvin Holson

executed this affidavit, he and Sheldon Holscon had worked
.-together on the affidavit and discussed it; Melvin Holson just
happéned;to be the one who signed the affidavit,

At thie peoint, KVL had no knowledge of the contamination of
the Property. KVL believed it was acquiring a clean property and
had decided teo go forward with the purchase based upon the fact
that the TRC Report disclosed no material environmental issues

that had not been adequately asgessed from KVL's perspective.

The underground fuel storage tanks had been addressed by means of

an adjustment to the purchase price. The Sump, while it could

héve algso been addressed through laboratory analysis of the
contents, had been addressed by means of inguiries on more than
cne occasion to the two apparent long-time owners of the business
as to the origins of the liquid in the Sump. The transformer had
been addressed by means of TRC's visual cobsexrvation that there
were no signs of leakage of any PCB's the transformer may have
contained. In addition, KVL had received the written
representations in the Purchase and Sale Agreement and an

affidavit confirming the truth of those representations, sworn Lo

by Melvin Holson.
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E. igsc¢ov of t

In 198%, KVL began to réﬁbdel the interior of the building
on the Property in preparation for refitting the building.
However, by the summer of 1982, KVL had abandoned its plan to
convert the Property for ite own use and had put the Property on

“the market.
VL had no serious offers until the summer of 19%0, when The

United States Surgical Company ("USSCY) offered to purchase the
Property for approximately $6,100,000 in an all cash deal. At
this point, KVL still had ne kaowledge of the contamination of
.the Property. USSC and KVL had agreed on all the esgential terms
of an agreement by September 1590, subject to the completion of
'USSC's environmental assessment of the Property by itsg engineer,

- Land Tech Remedial, Inc. (*Land Tech"}.

A report from Land Tech was sent out in preliminary form on
or abéut September 19, 1990, and made reference to the presence
of two large concrete vaults {(the "Vaults"), connected by pipes
to the Sump, on the south side of the building on the Property.
In a letter to’ KVL dated September 19, 1950, USSC informed RVL
that it was "greatly concerned® by the portion of the Land Tech

~Report that discussed the Sump. Defg.' Ex, 251, The final

report from hand Tech {the "Land Tech Report®) was sent out a Few

days later. The Land Tech Report revealed that the Suwmp and the

‘Vaults were sevtrely contaminated with .levelg of hazardous

solvents that far exceeded the standards of the Department of

Health Services.
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On October 1, 1880, USSC withdrew its offer to purchase the
Property froﬁ KVL, citing "the apparent envirommental and other
unsatisfactory conditions" at the Property. Pl.'s Ex. 58. The_
environmental problems were the primary reason for USSC's taking
such action. The Property has remained unsold since then, and
EVL has never conducted any coperations there.

The first knowledge that KVL had of the contamination on the
Property was the disclosure in the Land Tech Report.

F. Nature Histo £t ntaminatio

It was only after KVL became aware of the contents of the
Land Tech Report that it began to learn about the true nature of
the operations that had been conducted on the Froperty by the

Holson Company. It came to light that the Holson Company had

-uged resin glue and substantial quantities of solvents at the
Property as part of its manufacturing processes. It came to
-light further that until after the point in time at which the
operations at the facility were being closed down, no attempt
{with the exception of the steps taken in response to the 1980
"order from the DEP) was made to properly dispose of waste from
these materials by following govermmental guidelines or keeping
. records.
The Holgson Company's plant was organized into various areas,

or departments. In the preparation department, for instance, new

- materials were turned into component parts for photograph albums.
. In,the page department, pages for the photograph albums were

manafactured, ueing paper, film and glue. Certain component
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piecesg were aggembled in the gluing department; gluing was done :

both by hand and by machine. Pages and albums were put together i

in the finighing department. There were alsc maintenance and .
shipping and receiving departments, ameong others. ' o .

The Sink was located in the area of the rlant occupied by
the gluing department. There were approximately 12 to 14
wmachines in the gluing department, and additional gluing wachines

in an adjacent area where people worked on special, high-end

albums that were more labor intensive. Both animal glues and

resin glues were uged. aAnimal glues are biodegradable. ©One of

the resin glues used was RS1475, which wag manufactured by
Brockton Adhesives. RS1475 contained toluene until 1992, when

the formulation was changed by Brockton Adhesives to eliminate

toluene because it was a hazardous material.
The gluing machines had rollers, and glue had to be wiped
off the rollers and other parts of the machines periodically

during the day. A bucket of warm water was kept next to about

half of the machines in the gluing department so the operator

could wet a rag and use the warm rag te wipe glue off that

machine when appropriate during the course of the day. The rag

would be rinsed in the bucket of warm water between uses so it

did not become sticky. Three times or so a day, the water in the

bucket was changed. The dirty water was poured down the Sink and
aheuraguwésarinsed out. in. the Sink. The same procedures were

followed regardless of whether an animal glue or a resin giue was
being used.
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In addition, glue was carried by the operators to the

machines in buckets. It was not advisable to mix the animal and

resin glues, so the buckets were washed in the Sink between uses.

Moreover, the Sink was used by machine operators in both the

gluing department and the adjacent area where people worked on

fancier albums.
Gluing machines were cleaned periodically by using solvent

ocn a rag. Trichlorocethane was used for thig purpose, among

others. Into the mid-1980's trichloroethane was kept by machine

operators and carried around the plant by them in empty coffee
cans, which were not marked teo reflect the contents. This
practice caused concern on the part of the company that performed
safety inspections in connection with the Holson Company's
The recommendations of that company were discussed by

the Holson

insurance.

the Holson Company's safety committee. At some point,
Company shifted over to what employees referred to as “safety

containers" in connection with their use of trichlorcethane; a

dispenser on the gluing machine was used. Sheldon Holson

received the minutes of the meetings of the safety committee.

Trichlorcethane arrived at the Holsonr Company in 53-gallon
drums, which were Clearly marked as containing trichloroethane
and were stored in the maintenance department., Individuals who
wanted to use that substance would obtain it there, and it was
standard procedure that uged trichloroethane would be poured into
drums kept for the purpose of collecting dirty solvent.

It was understood by the Holson -Company's management that
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trichlorcethane was a contaminant and should not be poured down

the Sink or onto the ground. In the mid-1980's, cne emplovee in

the maintenance department advocated allowing employees to* take
chemicals from the machines and simply dump them outside of in a
toilet or sink, rather than pburing them in a marked drum witch a

funnel and getting their hands dirty. The Holson Company's

response was that the marked drums had to be used for
envzronmental reagons and that the company's long-time pollcy

would not be changed. It was clear that if this employee failed

to abide by the policy, he risked termination of his employment.
Trichlorcethane was also used in the finishing department on
a daily basie. The solvent was placed on rags that were used to

wipe down albums. The rags used by the Holson Cowmpany in this

department, and in the other areas of the facility, were all
routinely disposed of in the company's trash;

In the page department, it was necessary to wash metal
hinges. Trichloroethane was originally used for this purpose,

The hinges were placed in & basket and washed by hand. However,

at some point, the Holson Company acguired & machine for this

purpose. The machine had two chambers in which metal hinges were
washed in Freon, i.e., trichlorotrifluoroethane. '

The Holson Company's practices with respect to the usge of
glues and solvents remained substantially the same after Melvin
and Sheldon Holson sold their controlling interest in the company

in 1886 and until the coﬁpany ceased manufacturing operations in
Connecticut in April 1988.
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The reccrd does not reflect the total purchases by the

Holson Company of glues and solvents during the years it

conducted operations on the Property. However, during the period ..

from 1984 to 1988, the Holson Company purchased both animzl aad

resin glueg from Brockton Adhesives ofn a reqular basis, RSE1475

was among the resin glues it purchased. In early 1984, the

Holson Company was given 17 pounds of RS1475 on a trial basis,

and it decided to commence using that producet. RS1475 came in a

five~gallon pail, which weighed 45 pounds, or a 30-gallon drum,
which weighed 265 pounds, or & S55-gallon drum, which weighed 480

pounds. The Holson Company's purchases of RS1475 were as

follows: 1884 - 497 pounds; 1985 - 400 pounds; 1986 - 45 pounds;

and 1987 - 90 pounds. Brockton Adhesives also sold 45 pounds of

RS1475 to the Holson Company in April 1988 and 90 pounds in June
1988.

From Decerber 1983 to 1988, the Holscn Company purchased
trichlorocethane from Guard All Chemical Company ("Guard Al1lv).
It was shipped to the company im 55-gallon drums, which, through
1985, each weighed 585 and beginning in 1386, each weighed 600
pounds. The Holson Company's purchases of trichloroethane were
. @8 follcows: December 1983 and 1984 ~ 2,925 pounds; 1985 = 2,340
pounds; 1986 - 3,000.pounds; 1987 ~ 1800 pounds; and March 1988 -
600 pounds.

Buring the peried from December 1985 to January 1988, the
”Héison Company purchiased from Guard All petroléum naphtha, which

wvas also referred to as mineral spirits. Mineral spirits were
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purchased in five-gallon cans, each of which weighed 32 pounds,

and it was used ro clean glue off the printer. The Holson

Company's purchases of mineral spirits were as follows: 1885 -

32 pounds; 1986 - 192 pounds; 1987 - 96 pounds; and 1988 -~32

pounds.
In addition, during the period from March 1984 to January

1988, the Holsgon Company also purchasged Freon from Guard All.
Freon also came in 55-gallon drumg, each of which weighed 690
pounds. ‘The Holson Company's purchagses of Freon were as follows:
1884 - 2,760 pounds; 1885 - 1,380 pounds; 1986 - 1,300 pounds;
and 1987 - 690 pounds. DPure Freon could evaporate rapidly, but
"Freon's ability to do so was limited if it was mixed with water,
-glue, or oils or grease, whether the mixing occurred in a
~-machine, on rags or in a can or drum. Thus Freon's ability to
evaporate was limited given the conditions undef which it was
“used by the Holson Company.

One of the Forms regularly received by the Holson Company
from Guard All in connecticn with these purchases of each of
trichloroeﬁhane, Freon and mineral spirits made reference,
prominently, to the product in ¢uestion being a hazardous
material. '

The Holson Company received material safety data sheets for
these hazardous chemicals. These material safety data shests
came from the seller of the product and gave the specifications
f£or the particulax prodﬁct and sét forth various safety

congiderationsg, including the appropriate waste disposal method.
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These material safety data sheets were kept by the Holson Company

in either the purchasing department or the maintenance

department.

Sheldon Holson claimed at trial to have never
reviewed any cf the material data safety sheets, and, in fact, to

be unaware of the fact that the Holson Company kept & book of

them on the factory floor.

In fact, however, Sheldon Holson demonstrated at trial

detailed knowledge of the day-to-day manufacturing cperations of

the Holson Company, except with respect to one area -- the

company's purchase and use of solvents and resin glues -- where

he claimed to have virtually no knowledge. The court found this

claim lacking in credibility. For example, it had been shown

that during the mid-1980's the Holson Company experienced

financial @ifficvulties, and that during this period, no

‘expenditure over $100 could be made without Sheldon Holson's
. approval. Many of the expenditures for the giuve and solvents
that are the focus of this case fell into that category.
Despite the Holson Company's extensive use of solvents over
the years, there is no indication that the company took steps to
In

properly dispose of those solvents, except on twe occasions.

September 1580, the DEP notified the Holson Company that it had
committed three violations of the laws governing

hazardous/industrial waste disposal:

. 1. Establishing a solid waste facility
o witiout a permit.

2. Discharge into the waters of the
state without a permit.
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‘the commencement of this case.
‘ecredible in view of Sheldon Holson's detailed knowledge of the

3. Digposal of toxic or hazardous
wastes in a manner not approved by
the Conimissioner. :

Pl.'s Bx. 80. The company was ordered to take corrective action

within 15 days. The Holson Company hired East Coast

Environmental, an approved disposal facility, to dispose of three
drums of liguid or semi-seolid material. One 30-gallon drum
contained trichloroethane, and a second 30-gallon dium contained

a mixture of trichloroethane and water. The third, a 55-gallon

drum contained a mixture of water and tar. These materials were

disposed of in October 1980, Sheldeon Holgon claimed at trial to

have had no knowledge cof this 1980 notice from the DEP prior to
The court did not find this claim

company's operations, and the seriousness of the event. Also,

this situation most likely rexmuired the expenditure of funds that

were not- insignificant toc hire the approved disposal facility.

In the summer of 1988, after the Holson Company discontinued
mamifacturing operationg at the Property, an employee collected
waste, including solvents, from the manufacturing equipment
before the equipment was transferred to the company's plant in
South Carolina. In August 1988, the Holson Company disposed of
cne overpacked Ss-galion drum of hazardous waste, using an
approved disposal company. Sheldon Holson was aware of this
shipment pf hazardous waste from the Property and, specificalily,

that the waste was hazardous. The shipping clerk who made the

arrangements repeatedly referred to the workers who came to
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"of hazardous waske other than the records relating to the

-properly disposed of.

remove the materials as "astronauts,® because of the protective

clothing the workers wore, and made the point to Sheldon Holson

13

that these “asatronpauts? were there to make sure the solvents were o

secure.
From the late 1860'g to 1988, at least two 55-gallon drums

of spent, or dirty, solvents were routinely placed by Holscn

Company employees at the back loading dock of the building to be

pumped out by a truck similar to a fuel oil truck. Shelden

Holson knew that this was the company's procedure.

Despite the Holson Company's retention of records showing

the purchase of the above-mentioned solvents, there are no waste

manifests or records reflecting how the Heolson Company disposed

disposals in October 1980 and December 1988.

Jf one c¢redits Sheldon Holsen's testimony in this area,

‘Sheldon Holson, as the individual responsible for the

manufacturing operations of the Holson Cowpany, delegated to the
plant supervisors all responsibility for seeing that hazardous
materials were safely handled and that hazardous waste was
Sheldon Holson knew about some of the
changes in the environmental lawes in the 1980's but not all of
them. However, he never made any inguiry to determine whether,

in fact, such materials were being safely handled and properly

‘disposed of, or even to determine whether there were procedures

in place to make sure that hazardous chemicals were properly

handled and hazardous waste properly disposed of. Nor did
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for which Sheldon Holson was responsible,

Sheldon Holson ever review the material safety data sheets that
were sent to the Holson Company by the manufacturers of these
materials; such a review would have disclosed that certairs
materials used at the facility, including trichloroethane and the
R51475 resin glue containing toluene, were hazardous substances
and were required to be handled and disposed of in particular
ﬁays.

None of those superviscors to whom Sheldon Helseon claims to
have delegated these reépcnsibilitiea had any specialized
training as to environmental ceoncerns and no steps were eﬁer
taken to provide them with training in this area or to give them

instructions as to how to dispose of hazardous waste. At least

" one of these supervigsors did not understand trichloroethane to be

‘& hazardous material, based on higs observations of its usage at

the facility. Improvements in the company's procedures for

haﬁdiing;hazardous materials, when they were made, were made as

the result of concerns expressed by the company that performed

safety inspecticens in connection with the Holgon Company's

insurance.
In 1$77, the Holson Company was ordered to connect the

Property to the Town of Wilton's public sewer. This was & matter

Degpite the order to

‘eonnect to the sewer system, the Property was not fully connected

" to the sewer system, as the Sink and the Sump were never

connected to that system.
As discussed above, Sheldon Holson was involved with the
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fully familiar with the Sump and the fact that water from the

the practices and actions of the Holson Company.

design of the building on the Property, and he also worked with

the architect on each occasion when an addition was made to the

building. At trial, however, Sheldon Holson claimed to have no

knowledge as to how the Sump came to be located on the Property.
Although he claimed he was confident he never gave anyone direct
authority to put the Sump in, he claimed not be sure whether

someone else would have taken upon himgelf te have the Sump

installed. He made this assertion notwithstanding the fact that

his approval wae regquired for any significant expenditures.
The court found these claims by Sheldon Helson to be totally

lacking in credibility. By way of contrast, a long-time

eﬁployee, who was subpoenaed to testify at trial, conceded being

Sink went intoc the Sump.
The contamination of the Property was the direct result of
Hazardous

materials were regularly disposed of, or discharged, through the

gink and traveled from the Sink into the Sump and the Vaults and

beyond.

In late Septewber 1990, RVL retained Environmental Risk

Limited (*ERL*), an envirommental consulting firm, to confirm tche

‘exigtence of contamination on the Property and to design and

manage a Jomediation program. BRL's proposal Lo conduct &

reémedial investigation was set forth in a letter dated

September 28, 19%0. The letter reflects ERL's understanding that
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there was “"significant potential®" for subsurface contamination of

soils and groundwater at the Property. PL.'s Ex. 160 at 2. ERL

undertook to prepare a remedial investigation report that would

include, among other things, "[aln assessment of environmental

and health impacts (if any) remaining at the sitel,]

Ir]l ecommendations for any additional work that wmay be warranted
to define the degree and-extent of contamination(, and]
[rlecommendations for remedial actions that may be warranted and

cost estimates for effecting thoge actions." JId. at 3-4.

As part of its investigation, ERL tock samples from the Sump

and the surrounding area. Part of its strategy was to determine

whether contaminants were being released into the soil from the

-Sump and/or the Vaults. After review of an analygis of goil

samples, ERL concluded that there was only limited contamination

in the soil surrcunding the Sump and the Vaults., It never

- conecluded that there was a serious problem in terms of
contaminants being released from those structures into the
environment.

On Octcobher 18, 1950, ERL made a proposal for providing

additiconal services at the Property. It recommended as an

immediate measure removal of the Sump and the Vaults, and any

material contained in them. ERL noted: ¢"at this time, we have

insufficient laboratory results to anticipate the disposal

clasgification of these materials.® bPl.'s Bx. 162 at 2. It
noted that the disposal costs would vary depending on “whether or
not the materials are determined to be hazardous.® JId,
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KVL authorized ERI. to proceed with removal of the Sump and

the Vaults, Because the area in which the work would be done

was classified as an inland wetlands, EKVL was required to obtain
prior permigsion from the Wilton Inland Wetlands Commission. KVL
applied for permission not only to remove the Sump and the Vaults
and the surrounding contaminated soil, but also to build a
temporary roadway to’iﬁprove=access to the area where the Sump

and the Vaults were located. XvVL's application to the Inland

Wetlands Commission, which was dated November 9, 1899, described

KVL's purpose in proceeding as follows:

In the course of conducting an environmental
site assessment of the 111 Danbiury Road
facility, a sump and two vaults containing
waste materials were identified on the
-southern side of the propérty . . . . ERL has
determined that remedial actions are warranted
to prevent the potential migration of the
identified waste materials. In order to
- protect the surrcunding area from any
-environmental impairment, ERL: proposes to
remiove . thede gstrictures, -any waste mateérials
4n - them and any contaminated soils, if any,
that may be identified.

Pl.'s Ex. 65 at Tab 4.

The Inland Wetlands Commission reviewed the application at
its meeting on November 28, 198¢, and granted the application.
On April 10, 1891, there was a hearing on a regquest to amend the

permnit. The Commisgion‘s concern at all times was whether the

proposed activity was consistent with criteria employed by the
Commission. There is no indication that the Commission
congidered whether KVL's plan f£or femediation had merit as

‘compared to any alternmative plan or plans for remediation.
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'”of in Canada.

By August 8, 1991, excavation of the Sump, the Vaults and
the surrounding contaminated soil had been completed. By
August 9, 1991, backfilling of the excavationg with clean f3ill

had been completed and removal of the temporary road had

commenced. A total of approximately 110 cubic yards, or 160

tons, of scolvent-contaminated soll, sludge and concrete had been

removed from the south Sidé of the Property.

The materials from the excavation were placed in waterétighﬁ
xoll-off containers on the Property while samples from the
materials were being analyzed to determine what landfill would
accept them. As matters developed, because of the high level of
contamination, disposal of the excavated materials at Ehe
available landfill in the United States, which was located in
Michigan, would have regquired treatment of the materials.
Eventually, ERL arranged for this hazardous waste to be disposed

By January 19982, all the excavated materials had

been removed from the Property and properly disposed of.

In September 1991, ERL prepared an Environmental Site

Assessment and Remediation Report for KVL. ERL summarized its

results to date of laboratory testing of the contents of the Sump
and the Vaults and of the testing of the grouhd water at the
Property. With respect to the Sump and the Vaulgs, those tests
showed very high levels of toluene and of trichloroethane (and at

least one of its breakdown products}, with the highest levels

being found in the Sump, versus in the Vaults. They also showed

very high levels of mixed xylenes and ethyl benzene, which are
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constituents of mineral spirits. Thoge tests did not reflect the

presence of Freon; nor did they reflect the presence of a form of
dichlporoethylene that had been reported by Land Tech as being

present in the Sump and was at times confused with Freon in

laboratory testing. However, although it does not appear that

Freon {which was used heavily in the page department} was
digpoged of through the S8ink {which was located in the gluing

department) there is no indication that used Freon was properly

disposged of.
Finally, with respect to the groundwater, those tests showed

very high levels of trichloroethane iu the groundwater at the
monitoring well in closest proximity to the Sump and the Vaults.
ERL concluded in this report that ®it appearé that the
source of on-gite s0il and groundwatexr contamination has been
Pl.ts Ex. 72 at 54. ERL also noted that the quality

removed. "

of the groundwater should improve over time. ERL recommended

reriodic monitoring, as follows:

ERL, therefore, . recommends guartexrly
monitoring of all on-site monitoring wells and
the potable water wells of the residences
immediately south of the site for at least one
year, After that time, the monitoring program
should be evaluated to reconsider the
frequency of wmenitoring and what wells, if
any, should be monitored,

Id. ERL continued to monitor the on-gite monitoring wells on a
periodic basis until the time of trial.

_ ERL also reported in its September 1951 report that it had
learned that a number of groundwater monitoring wells had been
installed by ?erkinQElmer, which occupied an abutting site to the

41

-

e

cF 1580



north of the Property. ERL learned that the major contaminant in
the groundwaier at the Perkin-Blmer facility was Fredn and that
there was -a relatively low concentration of, among other things,
trichlorcethane. ERL reported that the contaminant plume was
headed in & southerly direction. ERL's sampling of monitoring
wells in July 1981 indiqaped_that the contaminant plume f£rom the
Perkiﬁéﬁlﬁer prdperty:ﬁight have reached the northern end of ﬁhe
Property. ERL also continued to monitor the situation with
respect to the Perkin-Elmer property.

ERL also recosmmended in its September 1521 report that
potable wells of the nearby residences south of the Property also
-be meonitored regularly to make sure that no potable wells were
affected as the contamination from the Property dissipated. 1In
Octoher 1953, ERL reported to KVL that the Town of Wilton was
monitoring water supply wells at gix residences located to the
‘gouth of the Property. ERL conducted a review of the records of
the Town of Wilton Sanitarian with respect to the wells at these
regidences, and it also reviewed similar records of the DEP.

. Those records showed the presence of contamination. ERL became
concerned that the contamination within the resgidential wells
might be associated with the Propeity because some of the
‘contaminants known to be associated with the Sump and the Vaults
had also been detected within the residential wells, and because
“cf the proximity of the residential wells to the source of the
contaminants on the Property and the structure of the aguifer.

'AlthdﬁghﬁERLinever concluded that the Property was the source of
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-facility were not reasonably incurred,

Property.

the cohtaminants in the residential wells, it reasonzbly
concluded that there was a material risk that such might be the
case.

The defendants contend that the expenses incurred by KVL ks

a result of BRL's work in monitoring the groundwater at the

‘Property, in investigating and monitoring the situation with

~ respect to the nearby résidential wells, and in investigating and

monitoring the situation with respect to the Perkin-Blmer

In this regard, the court
notes that even after KVL filed suit, the defendants were not
forthcoming about what activities had been conducted at the

The steps KVL took were reasonable in view of the
unfortunate nature of KVL's history with the site, the fact that
the defendants were not forthcoming, the strict environmental
laws of which KVL, as the owner of the Property, had a duty to be
cognizant, and the strong public interest in safeguarding the

liealth of Connecticut's citizens. As to the groundwater

monitoring specifically, a defense expert conceded at trial that

a groundwater monitoring program might be appropriate for ten

years, Or even longer.
On March 9, 1994, ERL provided EVL with a "Remedial Option

.Plan." Seeg Pl.'s Ex. 181. ERL noted that *the remedial

alternatives described herein have been prepared consistent with

the National Contingency Plan (40 CFR Part 300).% JId. at i.

‘This plan described four remedial altermatives. It noted that

@ [plrior to selecting a remedial alternative consistent with the
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National Contingency Plan, & bageline risk assessment must be

performed.® JId. at 4.
On October 28, 1994, Gradient Corporation submitted a

"Rageline Risk Assessment® for the Property. Seg Pl.'s Ex. 188.
It noted that the study had been conducted using procedures
consistent with the National Contingency Plan. Gradient
Corporation reviewed i:he ‘history of c'c;ht:amination on the Property

and also assessed, to a degree, the gituation with respect to the

nearby regidential wells:

A groundwater guality monitoring program was - :
instituted and has been ongoing since !
remediation activities were conducted by ERL
in late 1991, Groundwater sanpling has been
performed. on gite periodically  (more-or-less
on-a .guarterly basgis) since conclusion of soil
remediation-activities. Data collected during
sampling - events of March, June, Jily, and
November of 1992; March, June, and September
of 1993; and. Jamiary and April of 1994 were
used in thzs réport to characterize the extent
and - nature of -contamination .at the Site,
Table A-1 preaents the Bamplmg dat.a from on-
site wells. As'can be seen from reviewing the
data in Table A-1, four of the nine wells were :
“heavily contaminated: MW-4, MW-5, ‘MW-6, and ;
BR-2. ‘We. concluded that these wells .
constituted che plume.... !

Sampling of private wells near the site to the

southwest in the past two years {1992~19%4) by

the Wilton Town sam.tar;.an, indicated that

contaminant concentrations in these wells are

minimal when  cowpared - to  groundwater data
‘obtained from on-site wells, Noné of the 14,

total, regidential well samples that were

coligctéd by the Conmecticut Department of
 Environmental Protection on behalf of the Town ;
-of - Wilton - and ‘analyzed by ‘the Connécticut _

Department  of bPublic Health .and Addietion

Services (CTDPHAS)  laboratory showed any

‘contaminant. ccncentrat:ion ‘abicve state drinking

water: gu:.delines {CTDPHAS *Action Levels) or

federal max:.zm.tm ‘contaminant “levels - iMCLs) for
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Ié. at 5.

drinking water. Therefore, these residential
properties were not further assessed

Gradient Corporation found that:

4, at ES-2.
‘were uncertainties associated with its assessment, and it

A comparison of groundwater contaminant
concentrations to ambient water quality
criteria (AWQC) for freshwater life-determined
that for groundwater -concentrations of those
contaminants for .which AWQC exist, only two
were higher than one-tenth’the AWQC, a level
considered’ the <threshold for ®possible
concern® by U.S. EPA (USEPA, 1988}. This
approach is very conservative as groundwater
contaminants will be diluted prior to entering
the Norwalk River where they will be further

-diluted in the flowing water. PBased on this

limited assesement, it can be reasonably
asgumed that no significant ecological risks
are posed by Site-related contamipation.

gualified its conclusions as follows:

The potential migration of groundwater
contaminants. into the Norwalk River does not
appear to be of concern t¢ .environmental
receptors. Groundwater concentrations were
below applicable AWQC. However, sampling of
other wmedia would be necessary to better
characterize the "no-impact" conclusion.

Id. at 34.

H.

Perkin-Elmey

However, Gradient Corporation noted that there

The Perkin-Elmer Corporation {("Perkin-Elmer") owned z parcel

of land that abuts the Property.
wells on the Perkin-Blmer gite that were used to dispose of

There were at least two dry

_Qindustriai waste water. This waste water contained, among other
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things, significant levels of Freon.’

Iin the summer of 1987, HRP Associates, In¢. commenced a
Phase I and Phase II environmental assessment at the Perkin-Elmer
site, and also undertook remediation and commenced s program of

groundwater monitoring. In Sewtember 1987, & senior corporate

realyéstateTmanager_from_?erkinfElmer”spoke to Sheldon Holson and
obtained permispion for Perkin-Elmer to blace ground Qéter
monitoring wells on the Property for the purpose of determining
whether contamination from the Perkin-Blmer gite was migrating to
the Property. On September 28, 1987, Sheldon Holson wrote to
Perkin-Elmer, on Holson Company letterhead, granting permission. .
This letter was taken by Perkin-Elmer as gonstituting permission

from the Holson Company. Notwithstanding these facts, Sheldon

‘Holson claimed at trail to have been unaware of the situation
with Perkin-Elmer prior to the commencement of this case.

The Freon that contaminated the groundwater that was
migrating from the Perkin-Elmer site to the Property was not a
source of the contamination in either the Sump or the Vaults or

the surrounding soil. Although groundwater monitoring at the

Property showed that the Perkin-Elmer site was a source of Freon
in groundwater at the Property, it was unclear whether there
would be any material impact on the Property in the future as a

result of contamipation from the Perkin-Blmer site.

* At the time of the initial ‘testing at the Perkin-Elmer
site, the Freon was migidentified as dichloroethylene,  as a
rasult of limltatlons in the technology ‘heing ugsed by testing

-1aborator1es.
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I. Costs Incurred by KVL
As of the time of trial, KVL had incurred $429,523.68 in
expenses for remediation at the Property; this amount did not -

include attorneys'! fees. KVL paid to ERL a total of $333,431.15

for the work done by it in comnection with the Property; this

figure excluded late charges and litigation-related work done by
It also paid
and $87,559

KVL's expert witness, who was an ERL employee.
$4,476,.17 to Bver Clear Environmental Sexvices, Inc.,
to Rosen-Collins Bnvironmental Associates, Ine. in connection
with the clean-up of the site and disposal of the contaminated
materials. In addition, KVL pald $4,057.36 to Sealandl
Environmental Services, Inc., which disposed of drums of waste
water from monitoring wells.

The inveices submitted by ERL to KVL contain some breakdown
as to what level.of person within the organization worked how
many hours during a particular time period, and in a couple of
‘instances, théy include a breakdown by individual, but these
inveoices do not provide a detailed breakdown of each task
performed, the tiwme spent cﬁ that task, and the costs associated
with that task,. 'However, the evidence showed that the form of
the invoices was consistent with industry practices, as reflected
By invoices of the defendants' experts that are in the vecord.
~ Of greater significance, however, EKVL produced 8 series of

periodic proposals and status reports from ERL, which specified
in détail'wﬁét téské wete'to:bé'énd/of had been perforned by ERL,

It alse produced reports prepared by ERL: and videotape showing
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work being done at the Property. In addition, an attormey from
GHsW, who had previous experience reviewing bills from
environmental consultants, was responsible for reviewing ERL's
bills on ¥XVL's behalf as they were rendered and never found the
bills to be improper or unreasonable. Moreover, experienced
personnel from ERL testified not only as to the services ERL
rendered to KVL, but also as to the fact that ERL's charges to
KVL for thoge services were reasonable and in accordance with the

standards of the industry; the court found that testimony

credible,
During the period from October 1996 through June 30, 1991,

ERL charged KVL a total of $89,244.24. In a letter dated July 3,

1991, ERL listed 17 activities that it accomplished during. the

period in question:.

Initial site survey
Approximately six site visits
Installation of six groundwater monitoring wells
The collection and analysis of 29 groundwater
monitoring wells
The collection and amalysis of 33 soil samples
The development and implementation of a remedial
investigation. program
Preliminary. site remediation design
Investigation into federal, state and local
permitting: réquirements for ‘gite remediation
Development .and gubmission of appropriate permit

: applicatlona for effecting gite remediation :
Pregentation of permit applications at appropriate
public hearings
Developnent (and subseguent review) of bid
packages for remediation subcontractors
Investxgation into approyrlata technology for site

W0l AU B LR

o
H o

w
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»

‘Review of access disposal options for excavated

materials

Contract negotistions with remediation
subcontractors’

Negotiations with adjoining property owner for

o
s W

[
Lh
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potential access rights

16. Investigation into cogts associated with providing
public water to adjoining property

17, Consulting support to attorneys involved in
litigation with former property owner

e

Pl.'s Ex, 202 at 1. The periodic proposals and status reports

submitted by EREL to KV reflect that very substantial amounts of
time were spent on items on thig list of activities other than

item 17,
about five activities that remained teo be accomplished, at an

In addition, later in the :same letter, ERL advised KVL

estimated cost of $95,000. None of the five involved litigation

support.
An employee ¢f ERL was retained by KVL in January 1592 as

its expert for purposes of this litigation; the charges for those

services are not included in the ERL invoices. S
KVL showed that it had incurred in excess of $374,000 in

carrying costs for the Property for the period f£rom January 9,

. 1989 te the time of trial for property taxes, property insurance
and sewer assessments. However, KVL waived at trial its claim
- for property taxes and sewer assessments with respect to amounts
paid prior to 1951 and for imsurance with respect to amounts paid
prior to October 1980. The adjusted figure was $210,717.60.

J. ¥alue of the Property |

KVL had purchased the Property from the Partnership on
January 5, 1889 for a purphase price of §7,380,000, and had
agreed to-sell it to USSC in September 1990 for approximately
$6,100,000. An appraisal obtained by KVL in 1994 showed that, as
of January 1889, the market value of the Property was $4,700,000,
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after giving effect to its impaired condition as a result of the

contamination. This appraisal did not factor in any impact on

the value of the Property that could be attributable to

contanination having as its source the Perkin-Elmer property.

II. DISCUSSION
A, Breac £ G &

KVL claims, in Count Five of its amended complaint, that the
Partnership is liable to it for breach of contract because the

Partnership made two representations in Paragraph 11.d} of the

Purchase and Sale Agreement that were not true. The Partnership

represented first, that to the best of the Partnership's
Knowledge andé belief the Partnership did not, during the peried
it .owned the Property, violate or permit to be violated any

environmental law or standard, including those related to

poilution control, hazardous waste or other waste. The

Partnership also represented that

the use wade of the Property during the period
of the Partnership's ownership would not
provide the basis for any exercise of
regulatery authority to enforce any such
environmental -law or standard or provide the
basis of a claim now or in the future, by &ny
person to be compensated for damage to person
or property based on pellution or
contamination of the glte.

The Partnership argues, inter alia, that & claim baszed on
the falgity of a representation made in Paragraph 11.d} is barred
. by the provision set forth.in the last. sentence in Paragraph 15

of the Purchase and Sale Agreement. That clause provides that

all representations set forth'in the Purchase and Sale Agreement
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will survive for a period of 12 months after the closing. The

court agrees that the outcome urged by the Partnership is the

correct result,
The parties advance conflicting interpretatr-.ans of the
¢lause concerning survival of representations. The plaintiff

argues that the proper interpretation of this clause is that it
congtitutes an attempt by the parties to extend the
representations and make it clear that they do not merge into the
warranty deed pursuant to which the Property was transferred to
KVL, and further, that this c¢lause has the effect of extending by
one year the six-year statute of limita;ions under Connecticut

law for commencing an action om a written contract. See Conn.

Gen Stat. § 52-576. The Partnership takes the position that KVL

was required by virtue of this clause to f£ile suit within one

year of the closing.
“It is the general rule that a contract is to be interpreted

according to the intent expressed in its language and not by an

intent the court may believe existed in the minds of the parties.

‘Levine v, Massey, 232 Comn. 272, 278, 654 A.2d 737, 740 {1995}.

"When the intention conveyed by the terms of an agreement is

‘glear and unambilguous, there is no room for construction.

Id.. 654 A.2d at 740, Thus,

[Alnalysis of the contract focuses on the
intention of the parties as derived from the
language ewployed. . . . Where the intention
,of ‘the parties is clearly and unambiguously
‘set forth, -effect must be: given ‘to - that
Jintent. . . . Contract 1anguage is unamblguuus
when it -has a "definite and precise meaning

concerning which. there i no reasonable
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bagis for a difference of opinion. . . .* The
rulesg of construction are applied only if the
language of the contract is ambiguous,
uncertain. or susceptible o©of more than one
construction.

Levine v. Advest, Inc., 244 Conn. 732, 745-46, 714 A.248 649, 656

(1998) . These rules of construction were discussed by the
;- 214 Conn. 89,

Connecticut. Suprere Court in Barnard-

570 A.2d €90 (1990):

A contract is to be construed as a whole and
all relevant provisions will be considered
together. . e In ascertaining intent,
® [courte] consider not only the language used
in the contract but alsc the circumstances
surrounding the making of the contract, the
motives of the parties-and the. purposes which
they sought to accomplish.* "The intention of
the parties to a contract is to be détermined
from the language -used interp—eted in ‘the
light of the situation of the parties and the
circumetances connected with the transaction.
The “question is not what intention existed in
the minds of the-'parties but what intention is
expressed in the- language uged.® . ., ., [Tlhe
intent of ‘the parties ig to be ascertained by
‘a -fair and reasonable construction of the
written words . . . the language used must be
accorded its common; natural, and ordinary
. meaning .and usage where it can be sensibly
appl;ed to the subject matter of the contract.
urp edurt will not torture words to
1mport ambiguity where the ordinary wmeaning
deaves no room-for ambiguity and words do not
become ambiguous simply because lawyers or
‘laymen contend for different meanings. '™

I4. ac 108-110, 870 A.24 at 696 (internal citation omitted). ¥In

addition, there is under Connecticut law an established principle

of contra_, constructaon that “Where the texms - of a contract are
aqually susceptlble to two dlfferent meanings, that favoring the

party who d;d not_draw up-the-contract will~he_applled.“
2 1&h, 218 Conn. 681, 694, 590
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A.2d 957, 964 (1991).
The precise meaning of the clausge concerning survival of

representations at issue here is not clear, but there is no

material ambiguity because the only reasonable interpretations of

this clause support the outcome urged by the Partnership on this
issue,

Provisions governing survival of representations clauges
that have been the subject of reported decisiong have tended to
be wmore specific and more detailed. Conseqguently, & review of
such precedents does not reveal a decision where the survival of
representations clause at issue here was interpreted. However,
it does help identify two possible interpretations that are
‘reasonable.

The two interpretations of the survival of representations
c¢lause at issue here that would be reasonable are, first, that
'KVL was required to give notice to the Partnership within one
yvear of any claim based on breach of a representation, and,
gsecond, that KVL was reguired to file within one year any lawsuit

based on suc¢h a breach,
- In some instances, contracts have explicitly provided that

" the buyer is required‘to give notice. In Trunk Components, Inc. ‘

v. K-H Corporation, et al., Civ, A. No. 94-C-50250, 1985 WL
€92541 (N.D. Ill. Nov. 22, 19%5), the agreement provided that the

repregentations and warranties would survive *until the third
annivéréary of the Closing Date,* and it further provided that “a

party may not make a claim-for indemnification under this Article
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VI for breach of a representation and warranty after the
expiration of the survival period specified in this Section 6.4
unless such party shall have delivered to the other party prior

to the expiration of such survival pericd notice." Jd. at™#%7.

Algo, in Bergey Realty Group, Inc. v, Puliman, Civ, A. No. 84-

2075, 1986 WL 791%-{E.D, Pa. July 16, 1986}, the agreement

provided as follows:

The repregentations and warranties given by
the Sellers or Purchager under this Agreement,
and all covenants and agreements which are
required to be performed at or prior to the
cloging by Sellers or Purchaser, shall survive
the closing for a period of one yvear from the
date of closing. If Purchaser has any claims
against Sellers on account of the breach of
any of the foregoing, . Purchager wust serve
Seller_withnwrittéh-ndtiCE,therewith within
said one year period specifying in reasonable
detail the basis for said claim.

Id. at *8.

Where there is no-provision in the agreement explicitly
providing that the purchaser must give notice during the §éxiod
when the representations survive, courts appear to have come to
different conclusiong as to whether wmerely giving notice is
sufficient, or they have concluded that the language is
ambiguocus. In ggxygll Coxporation v. Weinstein, 33 F.3d 159 (2nd
Clr. 19%4), an indemmity agreement provided that the

representations, warranties and agreements would survive for a

,perxod of two years. The court descrlbed the obllgatlon of the

1ndemn1tors as one to 1ndemni£y "for any breach of warranty or

representation that may come to light within two years after the

-closing.* 33 ¥.3d-at 165. ThHis condition would presumably
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require giving notice, but would not reguire commencing suit.

On the other hand, in Graphic Technology. Iuc. v, Pitnev

Bowes. Inc,, 968 F.Supp. 602 {(D. Kan. 1997}, the agreement
provided that the representations and warranties of the sellerx
would survive the closing for a period of one year f£rom and after
the closing date, "except to the extent of any claim of which
written notice Specifyihg in reasoﬁable detail the nature and-
amount of the ¢laim has been given prior tco such expiration.”
Id. at 606. The court found the lapguage in the ceontract to be
"elear and unambiguous, ™ and concluded that the ome-year survival
of representations clause required the plaintiff to "assert”
claims within a year, but that the one-year period could be
extended by written notice of the claims:

fSlection 12.1 provides for a one-year time

period in which plaintiff may assert claims

against defendants arising out of the

-representations or warranties made in the

‘stock purchase agreement. To extend the one-

year timé-bar, pldintiff would have had to

provide defendants with written notice of the
claims within the one-year time period.

Id, at 607.
In addition, the agreément at. issue in Pierson Sand &
' ip, 851 F.Supp 850 (W.D. Mich.

1894), provided that the representations and warranties “shall
survive the closing dace and shall remain in full force and
effect thereafter for a period of three years % Id. at 858,
The_court=conc1udéd*that'the”language.in“the”contfact was
"unambiguous on its face,® id., at 85%, and .concluded that it
‘meant that claims “must have been brought® within three years
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after the closing, id. at 858.

The court in Bridge Products, Inc., v Quantum Chemical Corp.,

Civ. A. No., 88-C-10734, 1850 WL 19%68 (N.D. I1l. Feb. 28, 1590},

reached the conclusion which this court concludes is the dorrect

one, namely, that such a clause ig ambiguous. There the contract

provided "that ‘the representations, warranties and agreements
contained in this Agreement shall survive the Closing' for a

period of two years.* Id. at *8., The defendant claimed that

othis provision set up a maximum period of two years in which any

" One

<¢laim on the contract coculd be brought. . . . Id. at =8,
of the plaintiff’s arguments was that the provision wmerely
regquired that it give notice within two years of the cloging.

‘The ‘court concluded that the provision was, "at best, ambiguous.®

Id4, at *9.

In other instances, courts interpreting sich language have
not addressed the issue of whether it requires merely giving
notice of a claim versus filing suit, but they have expressed an
understanding that the meaning of such contractual language is to
limit the seller's liability. In Union Carbide Corp. v. Thickol
‘Qorp.. et al., 890 F.Supp 1035 (S.D. Ga. 19%4), the court
interpreted language which “limits the survival of all
“representations, warranties and agreements' in the Purchase
Agreement, or made pursuant to it, to 18 months after the
- gigning. - lé;-at.1049; The court concluded-that “"the clear
meaning of the contract language:is_to limit contractual

indemnification of Union Carbide by Thiokol to 18 months.” Id.
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at 1049. In addition, in Southland Corporation v, Ashland Oil,:
Inc.. 696 F.Supp 994 (D.N.J. 1988), the court concluded that "the
language of section 11.03 plainly places' 2 two-yeér limit‘ation“p{l

tall of the ropresentations, warranties, promises and agreements®
made by the parties. Thus any affirmative promise to indemnify
by Ashla;nd terminated .t.wo y;ar.s”after the Closing."

Id. at 1004. The plaintiff there claimed that it had given
timely notice before the expifation of the two-year limitation
period, but the courtfdid not reach the issue of whether the
plaintifif had given propexr noticei The court concluded thét any
cause of action accrued at the time notice was given and the
defendant failed to respond to such notice; thus any cause of
.'a'c'tion“ was therefore barred under New Jersey’'s six-year statute,
of limitations for contract claims. Id. at 1004.

The. argqument f:aised by KVL that the effect of the survival
of --représentﬁti-ons-clause-here is to extend by one year the six-
year statute of limitations hfor actions based on a written
contract was made by the plaintiff in Graphic Technology. The
court concluded: "Putting aside plain'tiff 's strained
dinterpretation, sé.cti-on 12.1 does not save the breach of contract
claim because its terms constrict, rather than enlarge, the five-
vear limitations peiiod.* 968 F.Supp at 607.
Here, the language employed by the parties stated that the

-representanibné~would:survive for a period of 12 months after the
élosing. The natural and ozdinary méaning of such language is

that, after 12 months, the representations would no longer he
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effective. The only fair and reasonable construction of such

language, then, is that the clause operates to constrict, rather

than to expand, the Partnership’s exposure to liability. “Thus

‘the court finds that the interpretation of the survival of
clause urged by KVL could not, as a mater of law,

repregentations
As ‘between the two interpretations

be a-proper interpretation.
that would be reasonable, it is not material for purposes of thisg

case which is correct because KVL not only failed to file suit
within one year, but alsc failed to give notice within that time
period of any claim based on breach of a representation. -

B. Frandulent and Negligent Misyepresentation

The plaintiff claims, in Count Eight of its amended

compiaint, that the Partnership Defendants are liable to it for
fraudulent misrepresentation and/or negligent misrepresentation
because of misrepresentations coacerning the environmental
| coﬁditions-at the Property. -
The Connecticut Supreme Court set forth the elements “of an

action in fraud in
Conn. 353, 464 A.2d 795 {1983):

"The essential elements of an action in fraud,
ag we have repeatedly held, are: (1) that a
false representation was made as a statement
of fact; (2) that it was untrve and koown to
be untrue by the-party making it; (3) that it
was wade to induce the other party to act on
if; &@nd. (4) that the latter did so act on it

to - his imjury.s
| Id. at 353, 464 A.2d at 798 (quoting Miller v. Appleby, 183 Comn.
51, 54-55, 438 A.2d'811, 813 (1981)). Under Coﬁnéétit':ut law,
#fraud must be proven By a standard more exacting than ia fair
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preponderance of the evidence.'" Alaimo v. Royer, 188 Comn. 38,

39, 448 A.24 207, 208.11982). The standard of proof has been.

articulated by the Connecticut Supreme Court at various times as,
declear and satisfactory evidence" and as "clear; precise and

unequivoecal evidence.® Scholes Agency, 191 Conn. at 358; Al

188 Conn. at 39.
232 Comn.

559, 657 A.2d 212 (1995}, the court specified the elements of a

claim for negligent misrepresentation:

This court has long recognized liability for
negllgent misrepresentation . The
governlng principles are set forth ;n similar
terms in § 552 of the Restatement (Second) of
Torts (1977): 'One who, in the course of his
business, profession or employment

_supplles false information £or the guldance cf
‘othetvs in their buginess transactions, is
.subject to liability for pecuniary logs caused
“to them by their justifiable reliance upon the
information, if he fails to exercise
‘reasonable care or competence in obtalnlng or

comminicating the - information. . .
(Intérnal quotatlon.marks cmltted } Q;H;iggg;

ggngg;, 202 Conn. 206, 217-1B, 520 A. 2d 217
(1L987) .

I8, at §75-76, 657 A.2d at 220.
The court concludes that KVL has shown that the Partnership

Defendants made fraudulent misrepreéentations as alleged by KVL,

Consequently, the court does not reach KVL's claim for negligent

misrepresentation.
Melvzn or Sheldon Holson falsely represented to KVL‘B agent

Gately, and Malv;n Holson falsgely. represented to KVL's agent TRC,

that the Holson Company's business did not include manufacturing
~. B8
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operations, but rather that its cperations consisted of

assembling previously fabricated photograph album-components into

photograph albums. Melvin or Shel&on Holson also falsely

represented to Gately that there had been no environmentally

sengitive operations at the Property. Gately specifically

- inquired about the Sump.. After confimming to Gately that the

Sump was connected to the Sink, Melvin or Sheldon Holson falsely

represented to Gately that the Sink was used only for hand

waehing by employees to wash glue off their hands with tap water.

Melvin Holson falsely repregented to TRC that the Sink was used

by employees to wash their hands and was not used for any other

‘purpose. @ately specifically inguired zbout what kind of glue

the Holson Company used and was told it used an animal-based
glue.

_ The Partnership, acting through its duly authorized
representative, Melvin Holson, falsely represented in Paragraph
1ld) of the Purchase and Sale Agreement that, to the best of the
‘Partnership's knowledge, it had not dﬁring the period of the
‘Partnership's cwnership of the Property permitted ﬁo be viclated
any environmental law or standard, including those rélated to
hazardous waste. In addition, Melvin Holson, in executing, just
prior to the closing of the gale of the Property on January 3.
1989, an affidavit attesting to the continuing accuzacy of all of
:the-representatious:contained-in~Paragraph i1 of -the Purchase and
Sale.Agreement._repeated,that false repfesentation. In both of

these instances, He executed the document after consultation with
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Shelden Holson.

All of these representations were not only untrue, but known
by Melvin Holson and/or Sheldon Holson to be untrue when .they -
were made. Each was glso made by Melvin or Sheldon Holson, in
his capacify as a managigg“general partner of ?he_Partnership, on -
behalf of the Partnership Defendanis for the purpose of inducing
RVL to procead with the purchase of the Property from the
Partnership. The circumstances surrounding the making of these
false representations and the testimony at trial of Melvin and
Sheldon Helson, which lacked credibility, showed thig te be so.

Both Melvin Holson and Sheldon Holson testified that Melvin
‘Holson was not involved in the day-to-day operations of the
‘Holson Company and had no involvement in the handling of

environmental issues, and thus had no basis at all for making any

representations about environmental issues., He was in charge of

marketing. However, Melvin Holson knew enough about the day-to-
day operétions of the Holsen Company to sound knowledgeable to
TRC when it came to the facility looking to speak with someone
knowledgeable about the Property. By his own estimate, he
visited the floor where the menufacturing process took place once
& week, on average. '

Notwithstanding Melvin Holson's claim at trial that he had
only very limited knowledge about the day-to-day operations, he
representzd to TRC that the Holson Company's business did not

. include manufacturing operations;.but rather only involved

asgembly of previocusly fabricated photograph album components,

61
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that all that was discharged from the Sink was potable water that
had been used by emplcoyees to wash their hands, and that small
quantities of solvent were used to clean off the photograph
albumg. Moreover, he made these representations while never
describing other aspects of the operations that would be knowmn to
someone who had visited the plant fioor with such freguency ofer
such an extended-pericd'of'time, oY in the alternative,
mentioning that there was much that he had not observe§ about the
operations. Significant also is the fact that, in this context,
Melvin Holson never mentioned that, in his view, no one knew more
about the operations of the Holson Company than Sheldon Holson.

- Nor did he mention to people he understood were there te find out
. about environmental conditions at the Property that, in his view,
environmental issues were his brother's reeponsgibility.
Compeiling too is the fact that Melvin Holson claims to have
never discussed the TRC visit with his brother, and.thét Sheldon
Holson also claims this is the case,

It is unclear whether Gately met with Melvin or Sheldon

Holson, but it is clear that he met with one of them., VUnder

‘either scenario, the fraud is equally apparent. Sheldon Holson,
as the person who knew more about the operations of the Holson
Company than anyone else, knew the true state of affairs as being
gignificantily different frém that zrepresented to Ga;ely. Ag to
‘Melvin Heolson, the sitvation was in all material respects the
ééﬁerésmﬁi$ meetihg”wiﬁh TR¢. The répieseﬁtatiéné'ﬁo Gately that

cnly an animal-based glue was used, and that there had been no
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environmentally sengitive operationg at the Properity are

particularly noteworthy. Based on his claim of limited knowledge

and under the circumstances present here, Melvin Holsom could not
have given representations to such effect without making =2 clear

~disclaimer, ex¢ept in bad faith. Sheldon Holson should not have

made any repregentation to such «ffdct under any clrcumstances,

‘given his extensive knéwledge of the Hulson Company®s opexations,
the fact that the Holson Company was notified by the DEP in 1880
of violations concerning hazarqﬁus wagte, the fact that he
understood that dirty solvents from the facility were disposed of
Ly bkeing pumped out into & truck during the pexiod from the late
1860°'s to 1988, and the fact that he knew that there was a
disposal of hazardous waste from the plant during the sumgr of.
1888, the very time when discuggions with KVL and its agents
comméncad, by wcrkers.whc_were reported to bhe dressed llke
lastrqnauts. | _ _

: .-ﬁélvin Holson end Sheldon Holscn each denied, at trial,
having any knowledge ©f the Sump prior to claims being made by
KVL. Yet Melvin or Sheldon Helgon confirsmed to Gately that the
8ink was commected to the Sump, and Melvin or Sheldon olson was

made zware of the Sump by'Burtan'& Van Houten and gtated that he
in addition,

LRl

had no knowledge ¢f the Sump or its purpose,
Shelden Holsen was responsible for the constzuction of the

 bBuilding end all the additions thereto. While he, a& the person

Tmogt knowledgeuble about the bullding snd the operations of the

‘Holson COmpany, claimed ignorance of the presence of the Sump, a
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long-time employee conceded, at trial, being fully familiar with
the Sump and knowing that water from the Sink went into the Sump.
It is in the context described above that the court
concludes that the Partnership not only made a false
representation in”the_firggwpart of paragraph 1id) of the
Purchase and Sale Agreement but also knew that the representation
was untrue, and, furthermofe, made it for the purpose of inducing
KVL to proceed with the purchase of the Property. The
Partnership represented that, to the best of the Partnership's
knowledge, it had not during the period of the Partnership's
ownership of the Property permitted to be violated any
‘environmental law or standard, including those related to
‘hazardous waste. " Managing general partners Mélvin Holson and
Sheldon Holson worked together on making this representation.

“Melvin Holson signed the Purchase and Sale Agreément, but he
- discussed it with Sheldon Holson prior to doing so. The
repregentation is limited in time to the period of the

Partnership's ownership of the Property. Thus it only covers the

period that commenced Decembef 19, 1986. However, Sheldon Holson
not only knew about the Holson Company being notified by the DEP |
in 1980 of violations concerning hazardous waste, and knew that
dirty solvents fidm the facility were disposed of by being pumped
put into a truck beginning in the late 1960's, but he a;so
‘understood that there had been no change in the operations at the
Prbperﬁy after tﬁe.salé of the stoék in oétober 1586. Mb&eover,

he ‘knev that there was a.disposal of hazawxdous waste from the
64
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plant during the summer of 1988. Vet neither Melvin Holson nox
Sheldon Holszon made any inquiry to determine whether
environmental la&s andg standardé related to disposable hazardous
waste were being complied with by the Holson Company in its

operations on the Preperty during this time periocd. Given the

Partnership's knowledge of events that occﬁrred.during_this time
period, and its undérstanding as to the continuing nature of the
operations at the Property, the court concludes that the
Partnership knew that this representation was not being made
based on the best of the Partnership’s knowledge and belief.
Rather, this representation was being made contrary to the best

of the Partnership's knowledge and belief. In addition, under

the circumstances, the only logical inference is that this false
representation was made for the purpose of inducing KVL to
proceed with the purchase of the Property.

For the sanme reasons, the court concludes that the affidavit

executed by Melvin Holson on January 9, 1989 on behalf of the

Partnership was not only untrue, but known by the Partnership teo
be untrue and made for the purpose of inducing KVL to proceed

with the purchase of the Property.
Accordingly, the essential elements of an action of fraud

have been gatisfied in this casge, since KVL clearly acted on
thege false repregentations to its injury.

The defendants argue that KVL must prove ag an element of
sts fraudulent misrepresgntation.claim3that any false
_representationsﬁwe;é:m&ﬁé~uﬁder circumstances which entitled XKVL
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to rely on those representations and that KVI: has not
established, under the applicable standard of proof, that it
justifiably relied on the false representations. While _ -
justifiable reliance is an element of a claim for negligent
misrepresentation, it is not an element of an actiom in fraud, as
 thoge elements have been set forth by the Connecticut Supreme
Court. §g§-§gg§ig§_§g§g§y, ggﬁ;g. However, even if the
Partnership Defendants were correct in their statement of the law
‘on this issue, KVL would nonetheless prevail on this claim as it
has demonstrated by clear, precise and unegquivocal evidence that
it justifiably relied on the false representations made by the
Partpership Defendants. .
The Partnership Defendants contend that the Bvﬁ Report,
which stated that laboratory analysis was required to determine
what materials were pregent in the Sump, and the TRC Repoxrt,
. which recommended that a water sample be collected from the Sump
and analyzed, made KVI aware before the end of the environmental’
contingency period in Paragraph 25 of the Purchase and Sale
Agreement that the Partnership Dé:endants' representations may

~‘have been false. They also contend that Kraemer's conversations

‘with KVL's counsel, GH&W, were relayed to KVL and thus gimilarly

made KVI. aware of this fact. Finally, they cortend that TRC, in

its capacity as EKVL*'s agent, had actual notice of the
They rely on,

.ccntamination:in.the-Sump.prior to the closing.
, 33 F.3d 159

among other cases,

(24 - Cir. 1994}, whefe~the*¢ourt'staﬁed:

CF 175



When a party is aware of circumstances that
indicate certain representations may be false,
that party cannot reasconabily rely on those
representations, but must wmake additicmal
inguiry to deteimine their accuracy:
[if plaintiff] has the means of knowing,
by the exercige of grdinary intelligence,
the truth, or the real gquality of the
subject of the representation, he must
mzke -use of thobe meains, or he will not
be heard to.complain. that he-was induced
to ‘efiter into the transaction Dby
wisrepregentations,

Id. at 164 {citations omitted).

However, the circumstances here were not such as to indicate
that the Partnership Defendantg! representations might be false.
Gately had interviewed an individual whom he believed to be an

owner and operator of the Holgon Company. He had received

‘assurances from this person that the Holson Company's husiness

did not include manufacturing operations, but rather that its
operations consisted only of assembling previously fabricated
photograph album conponents into photograph albums. He had also
been informed that only an animal-based glue was used and also
that there had been no environmentally sensitive operations at
the Property. Based on Gately's entirely'appropriate feport that
the Property was an environmentally clean sité, KVE entered inte
the Purchase and Sale Agreement with the Partnership Defendants.
In the Purchase and Sale Agreement, the Partnership Defendants

represented that the Property was an envirommentally clean site.

It was in this context that KVL and its. agents, namely its.
counsel and TRC, first saw the BVH Report, which did not .focus on

the Sump, but werely included information about it as additional

&7
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information. Moreover, the BVH Report stated that the purpose of

the Sump was not seen and, most.importantly, reported that

"“management stated neo knowledge of it or its purpose.”
Similarly, while the TRC Report recommended that a water

sample from the Sump be analyzed, it made thls recommendatlon ;n )

the context of the information in the DEP's records that the
company had@ been cited in 1980 for impropér'sﬁcrage“of drums

containing trichlorecethylene. These records showed that the

Holson Company had demonstrated to the satisfaction of the DEP
that the drums had been labeled, tested and removed properly.

Thus the recommendation that testing be conducted noted that the
testing would determine if tany TCE, the only chemical of concern
‘used at the facility, was disposed {[of] through the [SJump.* It
also made this recommendation in the context of a specific
representation that the Holson éompany used only small quantities
of ‘solvent to clean.off the photograph albums. The other
language in the TRC Report is also significant. The assurance
given on behalf of the Partnership Defendants that no
-manufacturing took place on the Property was repeated, as was
Melvin Holson's representation that all that was discharged from
the Sink was potable water that had been used by employees for
washing their hands; this latter rgp:esentation directly

- addressed the issue of whether TCE was disposed of through the

| Sump zn addltlon, in the summaxy section, TRC reported that the
environmental sxte assessment had found no conclusive ev1dence

that any hazardous materials had been spllled ox dumped on the

&8
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Property, with the possible exception of a leak from one or wore

of the underground oil tanks.
As to Kraemer's conversations with KVL's counsel, GH&W, TRC

" wag néver authorized to take a sample from the Sump, gee
discussion at part II C.1., infra, and at the very time that
Kraemer was conveying to GH&W the fact that 3 samplé had been
taken, Kraemer was also reporting tc GE&W on discussions he had
had with Sheldon Holson, during which discussions Kraemer had
raised his questions about the Property with Sheldon Holson.
There is not even a suggestion that Sheldon Holson wmade any

statement that alerted Kraemer to the possibility that the Sump

was contaminated. Testing the Sump was never added to the terms

of TRC's engagement, because having received reassuring
repreaentations from the Partnership Defendants, KVL never

accepted TRC's recommendation.’

. Thus in each of these instances where the Partnership

. Defendants contend that KVL was made aware that the

‘ For this reason, among others, were it necessary for the
court to reach KVL's claim for negligent misrepresentation, the
" court would. not find persuasive the Partnerphip Defendants?
arguments (i) that KVL. was more than 50 percent negligent because
KVL and/or  itg agents had notice before the closing on. the
Property of the likelihood or actual existence of environmental
problems at the Property, and . {ii) that even if the court
determines that TRC was not XKVL's authorized agent, KVi's
negligent misrepreésentation claim.is barred because TRC was
‘npegligent, and its negligence was a- supercedlng cause of any
damages ‘Lo KVL, breaking the. caugal connection between any
negligénce on the part: of the Partnership Pefendants and KVL's
claimed damages. . See v Phillips,cetoal,, 126 Conn., 246,
255, -10-A:2d 370, *374 " (1939),<cma;1'*f -5 Conn. - -App. - 12,
25 (1885). . ' :
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representations made by the Partnership Defendants were false,
the information they point to was accompanied by assurance from

the Partnership Defendants that their representations were true. .,

Accordingly, the totality of the circumstances did not indicate

that certazn of the representatzons by the ?artnershlp Defendants

might have been false but rather 1ndicated that notwathstandlng _

the fact that certain concerns had been identified, those
representations were true.

Therefoyre, to the extent the issue is wmaterial, the court
finds that KVL has pro?en, by clear, ‘precise and uneqguivocal

evidence, that it justifiably relied on the falge representations

by the Partnership Defendants.

The Partnership Defendants élso contend that XVL's claim for .
-fraudulent misrepresentation is barred by the "as is sale"
.provision set forth in Pavagraph 8 of the Purchase and Sale
Agreement. However, under Connecticut law, an "ag ig sale"

.disclaimer does not bar a claim for fraudulent misrepresentation.

‘See Gibgon v, Capano, 241 Conn. 725, 733, €9% A.2d 68, 72 {1997);
Heolly Hill Holdings v, lLowman, 226 Conm. 748, 755-56, 628 A.2d.
1298, 1302 (1293); Khan v, Dange, Civ. A. No. 542447, 1998 WL

910230, at *2 (Conn. Super. Ct. Dec. 18, 1998) The Connecticut

Bupreme Court has explained:

Accordingly, in private disputeg, a court must
enforce the contract as drafted by the parties
“and -may: not xelieve a contracting: party from
anti¢ipated or -actual: difficulties undertaken
pursuant to the contract, unlesa the contyact
is voidable on grounds: suchﬂas;mistakeiuﬁgggg
or ~unconscionability. ‘See’ ‘1. ReStatement
(Second), Contradts §§ 154, 159, and vol. 2, B
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208 (1981); cf. Warner v. Pandolfo, 143 Conn.
728, 122 A.2d 738 (i956)

Holly Hill Holdings, 226 Conn. at 756, 628 A.2d at 1302 {emphasis
added) . Here, of course, KVL has proven fraud.

KVL seeks punitive damages in its common law claims.

Punitive"damagésmére-available pursuant to a common law fraud
claim. See Brower v, Perking, 135 Conn. 675, 680-81, 68 A.24
146, 150 {194%) {plaintiff entitled to pgnitive damages, in

addition to general and special damages, and properly introduced

evidence of the cost of'litigation}; Wedlg v, Brinster, 1 Conn.

App. 123, 134 and 137-38 {1983) (court awarded punitive.damages
consisting of attorngyfs fees but declined to exercise its
discretion to include interest on the awaxd).

Under Connecticut law, punitive damages "are awarded when
the evidence shows a reckless indifference to the rights of
others or iz an intentional and wanton viclation of those

rights." Colleng v. New Capaan Water Co., 155 Conn. 47?,_&89,

.234 A.2d B25, 832 (1967). In additicn, where a defendant's

conduct is ®in reckless disregard for the consequences it knew or

should have known would result, . an actual intention to de

harm to the plaintiff is not necessary.” Id. at 490, 234 A.2d at

832.
Here the evidence shows that there was on the part of the

-9artnershi?-9efendants not only a recklegs indifference to KVL's

rights but alsoc a reckless'disregard for the consequences the
Partnership Defén&antsﬁéhduidﬁhaVe-kﬁown-would regult from their .
actions. Melvin Holson and Sheidon Holson at all -times acted on

".
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exper;enced businessman speaks to the agent for a potent1a1

behalf of the Partnership and each other.

The circumstances

under which Melvin and/or Sheldon made the false representations

to Gately and TRC, as discussed above, reflect such a high degree;

of recklessness as te be tantamount to pad faith,

Holson nothlng less than recklessness is present when an

As to Melvin

buyer, SUCh as”Gatély“and/cr TRC, and makes representations any

reasonable person would know are important about the operations

of the business without disclosing, at a minimum,

that - there are

significant limitations on his knowledge of those operations and

that he has no basis for wmaking certain of those representations.

If Sheldon Holson met with Gately, the implication is much worse.

.Therefore, an award of punitive damages is appropriate in this

cage.

C.

Reimbursement Act

‘The .plaintiff claims, in Count Three of ita amended

complaint, that the Holson Company and the Partnership are liable-

to it under the Reimbursement Act, Conn. Gen. Stat. § 22a-452,

for KVL's containment, removal and/or witigation costs.

claim is made pursuant to subsection (a) of the Reimbursement

Act,'which reads as follows:

Any person, firm, corporation or municipality
which c¢ontains or removes or otherwise
mitigates the eéffects of oil or petroleum or
chemical liguids or solid, 1liquid or gaseous

.products. or “hazardous  wastes' resulting from
rany dlscharge, ‘gpillage, ‘uncontrolled” lossg,

geepage or filtration of suéh substance ox
material . or.  waste .ghall be entitled to

3reimbursement from any person, firm ~or
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that the Holson Company or the Partnership was negligent.®

;slgnlflcant portion-¢f the clean-up cogtse to KVL.
Reéimbursement Act.only provides for: such an allocation when. the
contamination results from the joint negligence ¢f two or imore

_persons.

corporation for the reasconable costs expended
for such containment, removal, or mitigation,

if such oil or petrcleum or chemical liquids

or so0lid, liquid or gaseous products or
hazardousg wadtes pollution or contamination or ~
cther emergency resulted from the negligence.
or other actions of such persoun, f£irm oxr 7
corporatior, When such pollution or
coritamination or . emergency results.-from -the
joint negligente or other acticne .of two or
more persons, firms or corpozatlons,: each
shall ‘be liable ‘to. the others. for a ‘pro rata
share of the costs of containing, and removing
or otherwise mitigating the effects of the
same and for all damage caused thereby.

Conn. Gen. Stat. § 22a-452(a) (1995).
The partnership and the Holson Company arguse that KVL's
claim under the Reimbursetent Act is barred by the applicable

statute of limdtations. They also argue that EVL cannot recover

under the Reimbursement Act because it did not establish at trial

In

addition, the Partnership argues that KVL cannot make a ¢laim

under the Reimburcement Act because XVL failed te comply with

Paragraph 25 of the Purchase and Sale Agreement and,

consacquently, waived its rights to proceed under the

Reimbursement Act. For the reésons that follow, the court

concludes that each of the Holson Cowmpany and the Partnership is

liable to KVL under the Reimbursgement Act.

* The Holson Company also suggests that the court should,

under the Reiwmburgement Act, allocate responsibility for a
However, the

‘The court has-concluded that KVL-jugtifiably relied on
thé” mzsrePresentatzons made to it. Sge’ part ITI.B. ,*gggzg; .But,

'even -assuming argpendo. ‘that KVL was: neglzgent, the- contamznation
- gt the: Property wag not the- resilt of- any action by KVL. - :
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5 1. imi ion

The Reimbursement Act contains no séécified time limit for
an action to obtain reimburSEment; Where the legislature fails
to specifically provide a statute of limitations, a court should

borrow the statute of limitations for clalms most closely

analogousg to the statute under consideration. mgﬁw;d Y. Baker

, 767 F. Supp. 1215, 1218

{D. Conn. 1991); Doty v. Mucgi, Civ. A. No. 93-03056165, 18895 WL
94529, at *2 (Conn. Super. Ct. Feb. 9, 1995).

Here, the most closely analogous statute of limitations
under Conmecticut law is Conn. Gen. Stat. § 52-577c, which is
entitled "Limitation of Action for Damages Caused by Exposure to
a Hazardous Chemical Substance or Mixture of Hazardous
Pollutant .* ¥VL is asserting a c¢laim for damaée ﬁo property

caused by the release of hazardous chemical substances into the

environment.

ing., Civ. A. No. 230314089, 1998 WL 6614458, at *9 (Conn. Super.

"Sept. 11, 19%98); Millbrook Owner's Ass'n, Igg..v, Hamilton

ggg_g_;g Civ. A. No. 90556416 1996 WL 433755, at *3 (Conn.

‘Supexr. July 16, 1896);
A, No. 29-79-81, 1983 WL 28304, at *5 {(Conn, Super. Jan. 28,
:19433 |

i Subsection (b) of that statute provides:

Notwithstandlng the provmslons of sectlons B2-
577 and 52 577a, no action to recover damages
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for personal injury or property damage caused
by exposuxre to a hazardous chemical substance
or mixturée or HhaZardous -pollutant released
into the enviromment shall be brought but
within two yeayxs from the date when the injury
or damage complained of is discovered or in
the exercise of reasonable care should have

been discovered.
Conn. Gen. Stat. § 52-577c{b) (1984).

The defendante drgue that TRC, in its capacity as KVL's
agent, had actual knowledge of the contamination in the Sump by
October 1988, and that, in addition, in the exercise of
reasgonable care, KVL should have discovered that contawmination,
and thus the damage for which it seeks to recover pursuant to
“this claim, in the fall of 1988. KVL filed its original
complaint in February 1991. Thus, théy arque, KVL's
‘Reimbursement Act claim is time-barred because the two-year
‘statute of limitations in Section 52-577¢ controls.

As to the defendants! first_argument, it is true that TRC
was KVL's agent, that Kraemer took the sample from the Sump and
delivered it to Barom Consultxng for analysis, and that Baron
Consulting forwarded the Baron Report-to TRC, to Kraemer's
attention, on or around October 13, 1988. That report, which

showed the Sump was severely contaminated, was received by TRC
and placed in Kraemer's file for the project, although.it was not
seen by Kraemer.

However, that is.not the end of the inguiry. Under
Conmecticdt Law:

“*It is the general rule,. settled by an
unbroken current authorlty, that notice to, or

knowledge of ‘an d@gent: whlle acting within the
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scope of his authority and. in reference to a
matter over which his authority extends, is
notice to, or knowledge of, the principal.®' 2
Mechem on Agency {(2d E4.) § 1803." Lane wv. _
pnited Eleetyic Ldight and Water Co., 88 Conn, €
670 674, 92 A. 430 {1914); Reardon v. Mutual
i G., 138 Conn. 510, 516, B6 A.2d 570
(1952) . This assumes, however, that the agent
is acting within the scope of his .authority.

392, 395, 38% A.24 741;'744 f1978): The'scdpé of TRC's authority
was clearly set forth - in its engagement letter with KVL. See
Bank of Montreal v, Gallo, 3 Conn. App. 268, 273 {1985) {written
power of attorney defined scope of agent's authority). The only

testing TRC was authorized to do was for asbestos, and even there

it wae limited £o a maximum of 15 samples. It was agreed that in

its report TRC would submit its findings and any recommendations

for additional work. The fact that TRC recommended testing the

contents of the Sump in the TRC Report, as opposed to reporting
that testing wag under way, only reinforces the concliusion that
“TRC had not been authorized to test the contents of the Sump.
TRC -was seeking., in conjunction with the TRC Report,
authorization_td test the contents of the Sump. Conducting such
testing was, then, beyond the scope of TRC's authority, and it
was never added to the tefms of TRC!'s engagement because, having
received reassuring repregentations from the Partnership

.Defendants, KVL never accepted TRC's recommendation. Since

-~ .
conducting testing of the contents of the Sump was beyond the
scope of TRC's authority, receipt by TRC of this notice of the

contamination in the Sump cannot be impited to KVL.
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The defendants also aréué that, in the exercise of
reasonablé care, KVL and its counsel, GH&W, should have
discovered iﬁ the fall of 19588 that the Sump was contaminated,
and thus uncovered a2ll the damage complained of in this claim.
The defendants contend that XVI ignored TRC‘S_;egommendation that __ __
the contents of the Sump be tested. However,-aé described aﬁove,
KVL's failure to follow this recommendation occurred in the

context of prior and contemporanecus reassuring representations

from the Partnership Defendants. The defendants contend also

that GH&W should have discovered in the fall of 1988 that fhe
Sump was contaminated by wvirtue of the conversations with Kraemer
where he discussed the fact that the Sump was an area of

environmental concern and that a sample had been taken and was

being analyzed. Howevér, ay is also described above, these
discussions also took place in the context of prior and
'contemporaneﬁus.ieassuring reprééentations from the Partnership
Defendants, and, in addition, any diséussions of testing the
contents of the Sump concerned a matter beyond the scope'of TRC's
engégement.

Accordingly, the court concludeg that KVIL's claim under the

Reimbursement Act ig not'time-barred.

prove culpability on the part of the defendant; a showing of mere
causation is not suffiCient-tb;esﬁabtishiiiability. LConnecticut
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Resources Recovery Authority v, Eefuse Gardens, Inec., 229 Conn.

455, 457-59, 642 A.24 697, 698-98 (1994}. It is clear that by
proving negligence, a plaintiff can demomstrate the requisite £ ;
culpability. It is unclear precisely what “other actions” of a
defendant can de@qnstrate culpability, but that issue is not
presented here. _

The”défendants contend that KVL failed to establish at trial
a standard of care to be employed in measuring the actiong of the
Holson Company because expert testimony was requiréd to be used

to establish the applicable standard, and KVL failed to offer

such testimony on this issue. The defendants contend furthexr

that they did not engage in culpable conduct that led to the

presence of contamination in the Sump.
: "In the ordinary action for negligence the jury can apply.
unaidéd by experts, the standard of care of the reasonably
.prudent persgon under the circumstances." Levett v, Btkind, 158
Conn. 567, 573, 265 A.24 70, 72 (1969} "This standard does not
‘apply to an action where laymen cannot be expected to know the
requirements of proper care in the usual case." Todd v.
‘Malafronte, 3 Conn, App. 16, 19 (i884). 1In such a case, "{t]he
testimony of an expert may be dispensed with only where there is
such gross want of care or skill as to afford, of itself, an
almost conclusive inference of negligence.® Leveft, 158 Conn. at
574 ¢
. The recderd here shows such a gross want of care.

By no

later -than Septenber 1980,.thé~Holsun-Compény knew that by virtue
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of the nature of itg operations, it was reguired to comply with

laws governing the disposal of hazardous waste. It had been

cited for violations by the DEP. Material safety data sheets
were received by the company for various bazardous chemicals it

purchased; these documents set forth the appropriate waste

~disposal methods. Ailso, at least some workers at the facility

understood that at least one of the materials they worked with,
trichloroethane, was a contaminant and could not be poured down {
i

the 8Sink or onto the ground; employees were eventually reguired

to use what they referred to as "safety containers" in comhection

‘with this hazardous substance., Sheldon Holson was thé individual

responsible for the manufacturing operations of the Holson
Company. He knew ébout some of the changes in environmental laws
- guring the 1880's but not all of them. He received the minutes

of the meetings of the Holson Company's safety committee, and

thus knew that safety was a concern with respect to the hazardous

chemicale used at the facility.
_ Notwithstanding the foregoing circumstances, Sheldon Holson
delegated to the plant supervisors all responsibility for seeing

that hazardous materials were safely handled and that hazardous

waste was properly disposed of. He did so knowing that none of

those supervisors had any specialized training as to :
environmental concerns, and taking no steps to provide them with :
. training in this. area or with instructions as to how to dispose
of hazardous waste. Moreover, he never made inguiry to determine
whether,’inffact;nsﬁcﬁrmatéiiﬁls'were:ﬁeihg-safely-handled and
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properiy disposed of, or to determine whether there were
procedures in place to make sure that hazardous chemicals were
properly handled  and hazardous waste properly disposed of. .. 3
Notwithstanding the fact that the Holson Company had been cited
‘for violations by the DEP and put on nqt??g that its operations
involved the disposal of hazardous waste, Sheldon Holson, the
officer respbnSibie for the'mﬁnufacturing operations of the

Holson Company, never reviewed the material safety data sheets to
determine what hazardous materials were coming into the facility
and what hazardous waste was being genmerated, or asked that it be
done, dr'inquired as to whether it had been done. This,
notwithstanding the Ffact that he understood that dirty solvents
from-the facility were being disposed of by being pumped out into ,

a truck, commencing in the late 1260's. The company's records

include detailed docuwmentation relating to the purchagse of these
‘hazardous materiale, but virtually none relating to the digposal

of the hazardous waste generated. Sheldon Holson was satisfied

to agsume that hazardous materials were being handled properly,
and did seo in the absepce of any reasonable basis for making such
an assumption.

The foregoing is the conclusion reached if cone credits

Sheldon Holson's testimony in this area. If his testimony in

this area is not credited, the Holson Company is more, not less,
culpable.
The fact that the highest levels of txichloroethane and
toluéne.were:found-in-the Sump; as opposed to in either of the
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Vaults, shows that the Holson Company's practice of disposing of
trichloroethane and toluene through the Sink, and thus into the
Sump, continued until the time it moved its operations frof the

Thus not only did this lack of attention on the “part
to hazardous

Property.
of the Holsen Company, at the imstitutiomal level,

material and waste continue through the date the Holson brothers

80ld their coptrolling interest in the company, it resulted in

the continuing illegal discharge of hazardous waste into the
environment for almost eight years after the DEP put the Holson
Company on notice that it was required to comply with laws ™

governing the disposal of hazardous waste.
The Holson Company notes, accurately, that industzry

standards as to selvent handling practices have evolved over

time, particularly during the 1980's. Thus it contends that

KVL'g proof ig deficient because it offered no evidence showing

that the Holson Company's solvent handling practices differed

from the industry practices at that time. However, " [e]vidence

of custom in the trade may be admitted on the issue of standard

of care, but is not conclusive.¥ Coburp v. Lencox Homes, Inc., 186

Conn. 370, 381, 441 A.2d 620, 626 {1982) (ewphasis added). Thus

such evidence may be admitted but is not required. If such

evidence is admitted, it would have to be presented in the form

of expert testimony. However, this case is one where the

plaintiff -has obviated the need for such testimony by

demonstrating such a gross want of care ag te support an almost

conclusive inference of negligence, or worse.
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KVL has also demonstrated culpability on the part of the

Partnership. In December 1986, the Partnership purchased the

Property from the Holson Company and immediately leased it back -,
to the Holson Company so that the Holsoq Company could continue
its operations on the Property. At the time it leased the
Property to the Holson Cdmpany; the Partnership“knéw, through its

general ‘partners ‘Melvin and Sheldon Holson, the precise nature of

the Holson Company's operations. Moreover, these two individuals

were then serving, and continued to serve the Holson Company as
censultants, and they had full knowledge of the fact that the

nature of the Holson Company's operationsg did not change after
October 1986, when they sold their controlling interest in the

Holson Company. The Partnership ponetheless permitted the Hglson _

Company to remain on the property continuing its operations in
substantially the same manner,

3. Paragraph 25 .

The Partnership argues that KVL failed to comply with the
provigions of Paragraph 25 of the Purchase and Sale Agreement,
which sets forth the environmental cbntingency, and thus KVL
-waived its rights under the Reimburgemwent Act. The Partnership
gimply misconstrues the environmental contingency provisgion.
Although the provision gives KVL the right to cause the Property

to be inspected, it does not require that KVL cause such an

‘inspection to be done. By its terms, the only obligations that
provision imposes upon KVL are (i) to immediately notify the

Partnership and give it a copy of the report in the event the
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firm retained by KVL to inspect the Property finds a hazardous
substance of any kind, and (ii) to give timely notice to the
Partnership if KVL elects to terminate the Purchase and Sszle

Agreement. Moreover, nothing in the language of this provision

contains any implication that KVL iz waiving any right or remedy

in the event it proceeds to close under the Purchase and Szale

Agreement and contamination is subsequently found. Nor does this

provigion give EVI: any rights or remedies in the event of such an

occurrence. ‘This provision is simply inapplicable to such a

situation.

D.  CERCLA

The plaintiff claims, in Count One of its amended complaint,
that the Heolson Company and the Partnership Defendants are
jeintly and severally liable under cﬁRCLA, 42 U.5.C. & g607{a),
for the costs KVL has incurred and will incur in the future at

‘the Property. In Count Two, KVL claims that it has a right of

contribution against the Holson Company and the Partnership
Defendants for their allocable shares of the response costs

incurred and to be incurred at the Property pursuant te CERCLA,

-

42 U.8.C. § 9613(£) (1) .
As to Count One, CERCLA providesg, in pertinent part, that:

any person who at the time of disposal of any
hazardous substance owned or operated any
facility at which such hazardous substances
were disposed of, . . . from vhich there is a
;release, ora. threaténed. release which causes
the ' ‘incurrénce  of - response cdostg, of a
‘hazardous substance, shall be liable for .

any - other necessary costs Of- response incurred
By . any -other -person -consistent with -the
naticnal contingency plan . . . ..

<. 83
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42 U.8.C. § 9607(a) (19985).
To prevail on a claim under § 9607, a plaintiff must prove:

that (i} the defendant is within one of the
four categories of responsible parties
enumerated in § 9607 (a}); (2) the landfill site
is a facility as defined in § 2601(9); (3)
there is a release or threéatened release of
hazardous substances at the faeility; (4) the
plaintiff incurred costs. responding to the
reléase or threatened release; -  and (5) the
costs and response actions conform to the

national contingency plan.

B.F. Goodrich Co. v. Betkoski, 99 F.3d 505, 514 (2d Cir. 1936)
{citing MW&MML@;& 990 F.2d 711, 721-
22 (2d Cirx. 1983); B.F. Goodr ich Cowpany v, Murtha, 958 F.2d

1192, 1198 (2d Cir. 1992). The elements of a CERCLA claim for

contribution under 42 U.5.C. § 9613(f) {1} are the same as those

of under § 9607(a). Bedford Affiliates v, Sills, 156 F.3d 416,

421 (2nd Cir. 1998).

The fifth element set forth above, which provides that a
fesponSible party is only liable for private party response costs
to the extent that those costs were incufred in a manner that was
ceonsistent with the national contingéncy plan (*NCP¥}, is the
focus of the.parties"contentions here. The 1990 ﬁCP fegulations
apply to cleamups ccourring after April 9, 1590, and therefore

apply to KVL's response action.

However, the reguirements a party must weet tC recover
response costs from other parties under the NCP *differ

significahtly'depending on whether the response for which costs

are.sought ig Geemed a "iremoval'' or *!vemediazl action.'®
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742 ¥.Supp. 814, 817 (S.D.N.Y. 19%90).

The distinction between these actions is of no
small importance, for whereas removal actions
néed - only comply with the relatively simple
NCP reguirements set forth at 40 C.F,R. 300.65
famended and renumbered in 19S50 as 40 C.F.R. §
300.4151 ., . . remedial actions must comporl
with the “"more. . detailed: procedural and
subgstantive provisions - of the NCP*¥ as sget
forth at 40. C.F.R. §.300.68 {[amended .and
renunbered in’ 1990 as 40 C.F.R. § 300.430).

amiand Properties Corp. v. Aluminum Co. of Awmexica, 711 F.Supp 784,

785 (D.N.J. 1989} (internal citations omitted).
KV, argues that its response action was a removal, and not a

remedial, action. CERCLA defines a removal action as:

the clean up or removal of released hazardous
substances from the enviromment, such actions
az may be necessary taken in the event of the
threat '0of release’of hazardous substances-into
the environment, such actions as may be
‘necessary to monitor, assess,.and evaluate the
release or threat of release of Hhazardous
substances, the disposal of removed material,
or the taking of.such other actions as may be
necessary"to prevent, minimize, or . nutlgate
damage to the public health or welfare or to
the environment, which way otherwise regult
from a release or . threat of release. The term
includes, in -addition, without. being limited
to, security fencing or .other measures to
limit access, provision of alternative water
supplies, temporary evaluation and housing of
threatened individuals not otherwise provide
for, action taken under gection 2604{b) of
this title, and -any emergency assistance which
may be provided under the Disaster Relief and
Emergency Asgistance Act,

42 U.8.C. § 8601(23}) (18995).

Remedial actions are defined under CERCLA as:
those actions consistent with permanent remedy
taken instead ©f or in addition to removal
actions in the ‘evént of a release oY
threatened relédge of a hazardous substance

.. B85
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into the environment, to prevent or minimize
the release of hazardous substances 5o that
‘they -do not wigrate to cause substantial
danger to pregent or future public health or
welfare or the environment. The term
incdludes, but is not limited to, such actidmse
at the location of the release as storage,
confinement, perimeter protection using dikes,
trenches, or ditches, clay cover,
néutralization, cleanup of released hazardous
substances and -associsted contaminated
materials,; recycling -or -reuse;: .diversion,
destruction, - Segregation of réadtive wastes,
dredging or excavations, repsgir or replacément

" of leaking containers, collection of leachate

and yunoff, onsite treatwment or incineration,
provision of alternative water supplies, and
any menitoring reasonably required to assure
that ‘such actions protect the public health
and walfare and the enviromment. The term
includes the costs of permanent relocation of
residents and  businesses and community
fadilities where the Present determines that,
alone or in cowbination with cther wmeasures,
such - relocation is more cost-effective than
and ~environmentally preferable to- the
trangportation, storage, treatment,

-destruction, or secure disposition offsite of
hazardous gsubstances, or may otherwise be
necessayry to protect the public health or.
‘welfare; the- texrm. ineludes: offsite  storage,

treatment; destruction, or.secure disposition
of thazardous substances and associated
contaninated materials,

42 U.S.C. § 9601(24) (1995).
In Carlyle, the court observed: ,

Various courts have concluded that "[rlemoval
actions are to be taken in response to an
immediate threat to the public welfare or to
the environment . . . and are ‘primarily . . .

.intended for the short-term abatement of toxic

wagte hazards.'® . ., . In sum, the line
between removal and remedial actions is not

-~ precisely defined but .removal actions  are
-typically short-term vigasures. ‘faken: to prevent.

immédiate NHarm whereas rémedlal actiong are
generally -long-texm . . projects  designed to
efféct permanent solutzona . e e
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definition of a removal action.

facility or from the Sump or the Vaults into the environment.

-its consultant, ERL,

Carlvle, 742 F.Supp at 818.
Thug, removal actions are those which have associated with

them a sense of urgency, that is, if action is not taken
immediately it could well be too late to prevent the harm sought

Thus, for example, it may be necessary to
On the

to be prevented.
temporarily evacuate and house threatened individuals.
other hand, remedial actions appear to be ones where there will
be no material adverse change in ﬁhe status ¢uo, in terms of harm
or threat of harm to the environment or pubiic health or welfare,
while the steps contemplated by the NCP are implemented.

KVL's resgponse here was not a removal action. It was not

taken in response to an immediate threat to the enviromment or to

‘the public health or welfare, which are implicit in CERCLA's

At the time XVI: learned of the

contamination, there was no significant ongoing release from the
As

to the hazardous substances that had previously been releaged,

ERL conducted tests in October 1990 and learned that there was
only limited contamination in the soil surrounding the Sump and
the Vaults. There was no concern on the part of either KVL or

that there was an imminent threat to the

environment or to the public health or welfare. In fact, even

when ERL recommended removal of the Sump, the Vaults and the

_related contaminated materials, it had "insufficient laboratory

results to anticipate the disposal classification of these
materialg. " ‘ '
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Or: the other hand, KVL'g actions were entirely consistent

with CERCLA*s definition of a remedizl action., KVL was more

concerned about preventing or minimizing damage to the
environment or to the public health or welfare so that hazardous
substances did not "migrate to cause substantial danger to
present or future public health or welfare or the environment.®
.42 TU.8.C. § 9601{(24). KVL cleaned up hazardous substances that
had already -been released into the envifonment and other material
that had been contaminated by these hazardous substances; it
transported théée materials off the Property, and it monitored

the situation to assure that its actioﬁé wéuld pfotectlthe
environment and the public health and welfare.

Since RKVL's rESPOASE was a remedial action, it was required .
to comply with the provisions of the NCP set forth at 40 C.F.R. §
"300.700. The burden is on KVL to prove that its remediation
action substantially complied with the HCP. Sherwin-Williams

Company v. City of Hamtramck, 840 F.Supp 470, 475 (E.D. Mich.
1993); Amland Properties, 711 F, Supp at 793-94; Channel Master

Satellite Systems, Inc,  wv. JFD Elegtronics Corp., 748 F.Supp 373,

381 (E.D.N.C. 1990}.
Under the 1990 NCP regulations applicable here, *a private

party response action is considered tconsistent with the NCP! if
the action, when evaluated as a whole, is in substantial
compliance with the applicable requirements in paragraphs (g) (5)
and (6} of the regulation and results in a CERCLA-quality
cleanup.® 40 C.F.R. § 200.700{c) {3) (i) (1994).

g8
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Paragraph {c) (5} wakes reference to a remedial

investigation/feasibility study ("RI/FS"), the purpose of which

is to:.

888886 site conditions and evaluate
alternatives to the extent necessary Lo select
a remedy. Developing and conducting an RI/FS
generally includes the following activities:
project . scoping, data collection, risk
- apsessment; treatabilicy studies, andansliyesis
of ‘alternatives. The scope. and timing of
thege activities gmhould be tailored to the
nature and complexity of the problem and the
response alternatives being considered.

40 C.F.R. § 300.43c(a) {2) ({(1g2%8). Paragraph (c}(6) of this
regulation provides that ®(plrivate parties undertaking response
actions should provide an opportunity for public-comment

- concerning the selection of the response action based on the

provisions set out below, cor baged cn substantially equivalent

state and local regquirements Mt 46 C.F.R. § 300.700({c} {8},

The Holson Company and the Partnership Defendants contend
-that KVL has not mét its burden here because it did not prbvide
the opportunity for public comment and participation in its
gelection of a remedy and did not provide for adequate analysis
and investigation of alternative remedies. -The sourt agrees.

The NCP was revigsed by the Environmental Protection Agency

{"EPA") in 19%0. *In so doing, the EPA reduced the standard foyx

compliance from strict to substantial compliance . . . .

tes, 156 F.38 at 427.

Ag a regult, an "immaterial or insubstantial®
deviation from the National Plan will no
longer * cause  the  cleanup to6. be ‘deemad
iricongistent., 40 C.F.R. § 300.704(c) {4) . .

-
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The EPA expressly recognized the pitfalls of
requiring private parties to adhere "to a
detziled set of mechanical Tules:
7 {Plroviding a list of rigid reguirements may
serve to .defeat cost. recovery for meritorious
cleanup actions based on a mere technical
failure by the private party that has taken
the responsive action.¥ National Plan, 55
Fed.Reg. at B753, Thus, the EPFA abandoned. its
former ritualistic rule in:favor of a case-by-
case balancing approach that would evaluate
‘thec¢lednup «effort -as a whole to ensure the
‘quality of the clednup while removing undue
procedural gbstacles to National Plan
consistency.

Id. at 427-~-28.

KVL: contends that it provided an opportunity for public
comment and participation in the selection of a remedy because
it's application to the Wilton Inland Wetlands Commission was
discussed at public hearings. However, 40 C.F.R. § 300.700(0}(6}:
contemplates public comment concerning selection of the remedy. '

At the time KVL's application wag submitted to the Commission,

the remedy had been selected, as is reflected in KVI:'s

description to the Commission of the purpose of KVL's activity.

The Commission did not have as the focus of, or, indeed, any part

of, its review whether the remedy chosen by XVE compared

favorably to other possible remedies,

ceriteria employed by the Commizeion,

simply to determine whether that remedy was permissible under the

remedies were not set forth and reviewed by KVLi's own consultant,

“BRL, until March 19924, Therefore, the gituation here is not

comparable, or even analogous, to that in Bedford Affiliates,

where the court found that:

g0
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[E}xtensive involvement of a government agency
charged with the protecticn ocf the public
environmantal interest ig an effective
substitute for public comment. Where a state
agency responsible ‘for overseeing remediation
of hazardcus wastes gives comprehensive input,
and the privete parties involved act pursuant
to those instructions, the state participation
may fulfiil the public participation
recuirement,
156 F.3d at 428.

Nor did KVL substantially comply with the NCP provisions as
to the feasibility study (*F5"). The purpose of the remedial
investigation is:

to c¢ollect data necessary to adequately
characterize the gite for the purpose of
developing and evaluating effective remedial
alternativeg. To characterize the site, the
lead -agency shall, as appropriate,  conduct

field investigations, including treatability

studies, and conduct &  bageline risgk
asseSsgment . . . 8ite characterization

activities: should be fully integrated with the
development and evaluation of alternmatives in
. the feasibility study.
40 C.F.R. § 300.430(d)(1). Similarly, "[t]he primary objective
of the feasibility study ("FS®) is to ensure that appropriate
remedial alternatives are developed and evaluated such that
relevant information concerning the remedial acticn options can
be presented to a decision-maker and an appropriate remedy
selected.® 40 C.F.R. § 300.430(e} (1).

Here, ERL developed an evaluation of alternatives in terms
of remediction, but it was not prepared until March 9, 1994, well
after all the parts 6f'Kvﬂ?s'remediation effort other than the
‘continuing wmenitoring had been accomplished. Thus that
pregentation of reémedial action options could not have served the
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purpose contemplated by the NCP, namely, allowing a decision-

maker to consider remedial action options and then select an

appropriate remedy. Moreover, the baseline risk assessment by i

Gradient Corporation, which was performed using procedures
consistent with the NCP, was nct completed-uhtil October 28,
1994, more than six months after the completion of ERL's report
setting forth the varioug remedial action options. Thus the
NCP's goal that site characterization activities be fully
integrated with the development and evaluation of the remedial
action options could not have been accomplished in this case. 1In
sUM, while.there was a baseline rigk assessment in this case and
there was analysis of remedial acticon options, these steps were
taken in an order that was the reverse of that contemplated by

-the NCE. As a consequence, these actions do not constitute an

approach comparable to that contemplated by the.NCP;s provisions
ag to .the FS,

- AS kVL did not provide an copportunity for public comment and
_pafticipation in the selection of its remedy, and this goal of
“the NCP was not satisfied in some other way, and further, because

the steps taken by RKVL with respect to a baseline risk assessment
and a study of remedial alternatives did not comstitute an
approach coﬁparable to that contemplated by the NCP's provisions
as to the FS, the court concludes that each of these deviations
by KVL from the NCP wag a material and substantial deviation, and

accérdingly, that KVL's response action evaluated as a whole was

not consistent with the NCP. Therefore, KVI cahnot recover under
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CERCLA .
E. Transfer Act

The plaintiff claims, in Count Wine of its amended
complaint, that the Holson Company is liable to it under Lre
Transfer Act, Conn. Gen. Stat. § 22a-134 gt seg., because the
Holson Company did not comply with the provisions of the Transfer
Act when it s0ld the Property to the Partnefship on December 19,
1986. The plaintiff claims in Count Ten, ope, that Melvin Holson
and Sheldon Holson are liable to it under the Transfer Act
because they fajiled to comply with the provisions of the Transfer
Act when they transferred a controlling interest in the Holson
Compan? on October 22, 1986, and two, that the Partnership is
disble to KVL under the Transfer Act because the Partnership
-failed to comply with the provisions of the Transfer Act when it
solid the-Property to XKVL on January 9, 1989.

'The Transfer Act has been amended a number of times since it
was originally enacted in 1985 as part of Public Act No. 85-568.
It was amended in 1987 as part of Public Act No. 87-475. Thus,
‘while the originai version of the Act applies to KVL's claims as
to the sale by Melwvin and Sheldon Holson in October 1986 of a
controlling interest in the Holson Company and the sale of the
Pxoperty by the Holson Company to the Partnmership in December
1986, the 1987 amendments had taken effect at the time of the
~sale Of trne Property by the Partnership to RVL in January 1989.

At the time of the Octcober and December 1986 transactions,

the Transfer Act provided, in pertinent part, as follows:
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§ 22a-134. Transfer of Hazardous Waste
Establishments: Definitions.

For the purposes of this section and sections
22a-134a to 22a-134d, inclusive;

(1) "Fransfer of establishment® means
the transfer of any operations which involve
the generation, recycling, reclamation, reuse,
transportatidn, treatment, -storage, haridling

-or disposal of hazardous waste, -Oor aany other
. transaction or - proceeding through which. an
establishment undergoés a’'change in ownership,
ineluding, but not limited to, sale of stock
in the form of a statutory merger or
consolidation, sale of the controlling share
of the assets, the - conveyance of real
property, change o0f corporate identity or
financial reprganizacion, put  excluding
corporate reorganization not substantially
affecting the ownership of the establishment;

{2} "Commissioner" means ...

(3} "Eptablishment? means any
establishmernt which ‘generates wmore than one
‘hundred kilograms of hazardous waste per month
or whic¢h recycles, reclaims, reuses, stores,
handles, tredts, transpbrts or disposes of
hazardous waste which is generated by another
persech or manicipalicy;

{4} "Hazardous Haste" means

(5} “Negative declaration” wmeans =2
written declaration eon & form prescribed by
‘the commissioner stating (1) that there has
been no discharge, spillage, uncontrolled
lose, seepage or: filtration of hazardous waste
on-gite, or. that any such discharge, spillage,
uncontrolled loss, seepage or filtration has
‘been cleaned up in accordance with procedures
approved by the commissioner or determined by
him- to pose no threat to -human health o
safety or the environment -which would:warrant
containment and removdl or other mitigation

| ix¢asures- and - (2) that any . hazardous - waste

which “remains ~on<sité is being wanaged in
accordance with this chapter and chapter 446k
and regulations a@dopted thereunder.
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§ 22a-134a. Negative Declaration.
Certification of Clean-up.

(a} No person shall transfer an
establishment except in accordance with the
provisions of sections 22a-134 to 22a~-1344d,

inciusive.

(b} Prior te transferring an
astablishment, the owner or -Operator shall
submit a negative declaration to the
trausferee -anid: €hall, ‘within fifteen gdays
after the transfer, subm;t a - copy of such
declaration to the comunissioner.

{(c) If the owner or operator is unable
to submit a negative declaration, prior to the
transfer the transferee or other party to the
trangfer shall certify to the commissicner
that to the extent necegsary to wminimize or
mltlgate a threat to human health or the
environment, . he shall . contain, remove oxr
otherwise wmitigate the effects of any
discharge, spillage, uncontrolled  loss,
.seepage or filtration of hHazardous waste on-
site in accordance with procedures and a time
schedule approved by the commisgioner pursuant
‘toe an ordey, stipulated judgment or consent

agreement.,
§ 223-134b, Damages.

: Failure of the transferor to comply with

any of the provisions of sections 22a-134 to
22a-1344, -inclusive; of this act entitlesm the
transferee to - recover damages from the
transféror, and renders :the transferor of the
establishment strictly liable, without regard
to fault, for all clean-up and ‘rewmoval costs
and for all direct and indirect damages.

§ 22a-134¢. BRuthority of commissioner.

The provisions of sections 22a-134 to
22a-134d, inclusive, of thiz det shall not
affect the authority of the cowmmissioner under

any other statute or: regulatzon, including ‘but
‘not "limited to the authority to issue any

order teo the Eransfercr or tranaferee of an -

-establishmert .
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§ 22a-134d4. Penalty.

Any person who knowingly gives or causes
to be given any false information on &any
document reguired by sections 22a~134 to 22a- -
134d, inclusive, of thig act or who fails to .
comply with -the provisions of 22a-134 to 22a-
1344, inclusive, of this act shall forfeit to
the state a .gum not to exceed one hundred
thougand - dollarg., & civil -action shall be
instituted to recover such forfeitura.

It had become effective on October 1, 1985.
Pursuant to Public Act No. 87-47%, the definition of the
term “"establishuwent* was amended to read as follows:

: "Establishment” means {n} any
establishinent which on or after May 1, 1367,
generated more than one hundred kilograms of
hazardous waste per month or which recycled,
reclaimed, reused, stored, handled, treated,
transported or dispegsed of hazardous waste
generated by another person or municipality or
(B) a‘dry cleaning egtablishment or furniture
stripping establishment, auto bkody repair shop
or painting shop operating on or after May 1,
1967; -

‘The 1987 change in the first part of the definition of the term

[

*establishment, " i.e., the insertion of the daté "May 1, 1867
was intended to clarify the legislature's intent that the law
cover companies that produced hazardous waste prior to October 1,
1985, and not just those that were in operation ag of October i,
1985. It also had the effect of excluding all establishments'
which had ceased oPefating-prior to May 1, 1867. See Haptt v.
ﬁghﬂaégz, Civ. A. No. 9203319128, 1997 WL 625467, at- *7 (Cona.
Super. Sept. 30, 1997) {("This particular amendment was meant to

clarify what might have appeared as a loophole in the Act");
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B e

of the term "transfer of establishment.®

 Property to the Partnership, mot to KVL,

Corp., 767 F.Supp 1215, 1220, n. 3 {D. Conn. 1981} (*The

arquably draconian resultes of the 1985 version of the Transfer
Act were effectively recognized and corrected by the Connecticut

legislature when, in 1987, it amended the Act to exclude all

testablishments' which ceased operation prior to May 1, 1867.7}).

. The Holson Company and Melvin and Sheldon Holson argue that
they are not liable to KvL unider the Transfer Act becauge they
did not dirvectly transfer any “establishment, ¥ or ownership
thereof, to KVL. BAall the defendants argue that there was not
sufficient hazardous waste géneratedla; the Property to bring it
within the definition of the term “establishment” under the
Transfer A¢t. The Holson Company argques that its transfer of the
Property to the Partnership does not fall within the definition

Al} the defendants zleos

argue that KVL's claim is barred by the statute of limitations.

*?ihally, the Partnership Defendants argue that KVL's claim is

barred by the terms of pParagraph 25 of the Purchase and Sale
Agreement. The court finds noné of these arquments persuasive.

1. T Liabili E

The Holson Company argues that KVL cannot recover from it
under-the Transfer Act because the Transfer Act oﬁly authorizes a
private party asserting a claim ¢to recover from that private
party's tranéferor, and the Holsbn Company transferred the
Similariy, Melvin and
Sheldon Holson argue that they cannot be liable to KVL under the

Transfer Act becausé they did not convey titie .to the Property to
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KVL; they merely conveyed shaves of stock to HAC.

The pertinent provision of the Transfer Act is Section 22a-

"

134b, which provides that a transferee is entitled to recover 2

damages from a transferor who fails to comply with the provisions

of the Act. That provision continues on, however: %#and renders

the transferor strictly liable . .* Conn. Gen. Stat. § 22a-

134b¢ The defendants contend that this provision first provides
that the transieree can recover damages from its transferor, and
then sets forth the basis fbr the recovery hy establishing a
strict liability standard and describing the recoverable damages.
That is one reasonable interpretation of this provision.

However, the proviegion is not clear and unambiguous. If the

legislature had intended simply to provide that a transferoris
failure to comply "rendered the transferor strictly liable to the-

transferee " it could have simply stated that without

including the first clause, i.e., "entitles the transferee
.M It also could have used only the first clause and elaborated
‘on damages and also addressed the concept of strict liability.
it could have avoided basically making twice the same statement
concerning damages, i.e., the transferee is entitled to recover
damages from the transferor, and the transféror will have to pay

damages to the transferee. Alsc, it could have simply inserted
the words "to the transferee” in the segond clause for the sake
of clarity. If the legislature was attempting to utilize the
tyPé of drafting tecﬁﬁique-éuggestéd by'the gefendants, its

efforts were unsuccessful because instead of the provision being
a8
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more comprehengible, it is less s50.°

In addition, the statute provides that the transferor shall

be liable for *direct and indirect damages® ip adgigion to clean-

up and removal costg, verrus including clean-up and removal

costs. Preéumably clean-up and removal costs would comprise

damages suffered by the transferee. The reasonahle
interpretation would be that the-legislature'inténded that the
transferor be liable for clean-up and removal costs even if those
items do not constitute "damages." In that case, it is not
logical to read the second clause as simpiy the description of
the damages to which the transferee is entitled.

Moreover, the fact that the statute provides that the

#{flailure of the transferor . . . entitles the transferee . . ..

and renders the transferor . * suggests the possibility that

two consequences, not just one, flow £rom the transferor's

- fajlure to comply. The court notes that this is an equally

reascnable interpretation, but again, not the clear meaning of

the language in the statute. However, one consequence is that

the transferee is entitled to recover damages from the

transferor. A second consequence is that the transferor is

strictly liable, to whomever incurred.oi suffered such costs or

damages, for all clean-up and removal costs and all direct and

¢ The .court notes that the history of the Transfer Act
Créflects A’ tendency ‘towards @ lack of ‘precision in drafting,
which led, inter zlia, to the need to clarify the teym
‘tagtablighment™ -in- 1987, as discussed abigve. This :appears to be
at odds with an. intention to" utilize the type of drafting i
-technlque posited by the defendants. '
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indirect damages. The possibility that this could be the proper

interpretation of this statute was recognized in a discussion of

the Transfer Act im a legal treatise on the subject of

Connecticut environmental laws:

it is unknown whether a third party who was
not involved in-the transaction, can file suit
against - 2 trapsferor for failure to comply.

For .example, if a property adjacent to an.
estaplishment “is. impacted by :-contamination
emanatiiig from the establishment, can that
affected property owner maintain an action
against the transferor of the establishment
who failed to comply with the Trangfer Act?
The  damages provigion specifically entitles
the transferee to damages and it will probably
be up to the courts to decide whether third
parties may also be eantitled to similar

relief,

1 Alan M. Kosloff and Suzanne M. Batchelor, Connecticut

Environmental Practice, § 8.09 at 8-13 {2d ed. 1985).

There are, of course, guestions raised by this interpretation

too, including whether the legislature simply neglected in the
second clause to specify to whom the transferor would be liable,
and the gignificance of simply using the term “damages® in the

first clause, but elaborating in the second clause.

Based on the foregoing, the court concludes that there are

two reasonable interpretations of this provision. When a court

is "confronted with awbiguity in a statute, [the court should]
" look to its legislative history, its language, the purpose it is

to serve, and the circumstances surrcunding its enactment to

.determzne the legislative intent.¥

Pasion, 219 Conn. 764, 769, 594 A.2d 468, 471 (1991}. quoting
vg;ggggxg~v,-ngQ;gggn,-183 Conn. 213, 221, 448 A.2d 1344, 1347
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{1982} (intermnal guotations omitted). The "fundamental objective

[is to] ascertain [and] give effect to the apparent intent of the

legisiature.®
Conn. 757, 7&4, 628 A.2d 1303, 1307 (1993}); Iovienp v.

Commissioner of Corregiion, 222 Conn.- 254, 258, 608 A.2d 1174,

1175 (1992); Chairmap v. Freedom 'of Information Commis

Conn. 193, 200, 585 a.2d 96,T100'{19313; g;gﬁggg_gégzﬁﬁgiﬁ

Servige Center, 237 Conn. 71, 76-77, €76 A.2d 819, 823 (1996).
As to the purpose the statute is'fo serve, it is noteworthy

that when Section 22a-134bh was enacted in 1985, it was made a
part of chapter 445 of the Connecticut General Statutes, which is

entitled "Hazardous Waste.® That chapter begins with a statement

of legislative finding and the policy of the State of
Connecticut. Section 22a-114 gontainélthe following legislative
"The general assembly finds

finding, which was made in 1981:
that improper management of‘\hazardous wastes has contaminated the

water, soil and air of the state thereby threatening the health

and safety of Connecticut citizens .’ .* Conn. Gen. Stat. §

22x-114 (1987).

A review of the provigions of tﬁélTransfer Act sheds fufther
light on the purpose it is ﬁo serve, iSuch a review shows that
the Act is designed to work in a wayfﬁhat is congistent with the

legislatureé's intent as expreseged duﬁiﬁg proceedings in 1985. In

. «jine 1985, Rep. Tiffany stated:
Speaker Van Norstand:

: The gentleman seeks leave to sumarize.
Is there objection? Seeing none, please
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proceed, sir.
Rep. Tiffany: (36th)

Mr. Speaker, this amendment is much more
important obwviously than the file copy of the
bill. It sets up for a procedure whereby when
a business that deals in potentially hazardous
waste, they must get a clean bill of health
before the establishment can be cloged -or
transferred .

&

H. Proceedings H-421, Vol. 28, Part 33, 11818, 11965 (June 4,
1985} . In May 1985, Senator Benson made the following commentcs:
-If a negative declaration canmot be given,
then the transferor or the transferee must
certify to both -- to either the buysr or the
seller and to the Department of Environmental
Protection, that somecne will assume
regponsibility for a clean-up, if the
Department of Environmental Protection

determines that a clean-up is necessgary.

8. Proceedings 8 236, Vol, 28, Part 6, 1771, 1802 (May 1, 1985).

Under the Transfex.Act, the transferor must do one of two
things. One, it must certify to the transferee that there has
been no discharge, etc. of hazardous waste at the site or, if
there has been such a discharge, etc., that there has been a
proper clean-up, and also certify that any hazardous waste that
remains at the site is being properly managed -~ in other words,
the transferor must show that the site ig entitled to a clean
. bill of health. See Comnn. Gen. Stat. § 22a-134(5). Two, I1f the
transferor cannct show the site is entitled to a clean bill of
health (in other words, such statements would not be true), then
“there.must be a certification to the commissioner by one of the
parties to the transfer that the person giving the certification
will contain and/or clean up that discharge, etc., and will do &o

. Aoz
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in accordance with procedures and a schedule approved by the

comuissioner and embodied in an order, stipulated judgment or
consent agreement., See Conn. Gen. Stat. § 22a-134a{c}. As
logic dictated, the legislature specified that the person who
would be liable if the provisions of the Transfer Act were not e
complied with would be the transferor.

Thus the legislature clearly intended that prior to any
transfer, the trangferor either certify that the property is
clean, or ensure that someone has assumed respongibility, in a
legally binding fashion, for conducting a clean-up of the
property.

A second relevant point céncerning the legislature's
apparent intent is that the legislature gave the appearance of
wanting to be sure that a transferor could rot escape liability.
The language in the second clause in Section 22a-1i34b is

redundant in at least one respect. It provides that the

transferor shall be "strictly lizble, without regard to fault.n®
It is well established under Connecticut law that strict
liability means, of course, liability without regard to fault.
See Graves v. Metrex Research Corp., Civ., A. No. 91-505710, 1995
WL 416292, at *5 {éonn. Super. Ct. July 6, 1995} ("The term
strict liability is synonymous with *liabilitvy without fault.'®

{quoting Seavey v, Northeast Urilities, Civ. A. No. 93-04569328,

1994 WL 14533, at ¢3 (Conn. Super. Ct. Jan. 7, 1994} {(guoting

Wright, Fitzgerald & Ankerman, Conpecticut law of Torts, (34

‘Bd.), § 121, p. 354})). The most reasonable inference to draw
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from the redundancy is that the legislature wanted to be very

sure that a transferor could nmot avoid its respomsibility

somehow.’
The third relevant point that should be noted concerning the

legislature's apparent intent is that much of the burden of
enforcement under the Transfer Act rests with private parties.
The commissioner resceives a copy of any negative declaration, but

.only within 15 days after it has been submitted by the transferor

to the transferee. In addition, if the conditions for a negative

declaration are not satisfied, then the person who will be
responsible for the clean-up must not only certify that the
-elean-up will be performed but also that it will be done in
accordance with an order, stipulated judgment or consent

agreement. fSee Conn. Gen. Stat. § 22a-134a. This provision

appears to reguire such a responsible person to agree to a
'binding commitment without neceessarily knowing what requirements
will be imposed b; the DEP, and it looks to private parties to
ensure that such a binding commitment is delivered to the DEP.
" The DEP does not have to bring suit to obtain_such & commitment,
or even ask for it. This binding commitment siwmply arrives at

the comuissioner's office as a resulf of the diligence of the

" In this regard, it is interesting to note that at the time
the 1995 amendments ¢o the term “transfer of establishment" were
discussed by ‘the legislature, there was clearly a concern:that
"soime” fancy attorneys™ could ¢ome up with a way to structure
transactions so as to allow corporations that held
env;ronmentally ‘damaged - propertles to *sort ‘of dump® .them. Joint
-Standlng ‘Committee Hearings, Envzronment, p2615-16 (April 3,

1995) .
i04
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private parties invelved in the transfer. The fact that the

enforcement mechanisms in the Transfer Act are driven by private
parties has bheen recognized by the legal commentators who have
studied the Act. See ¥Kogloff and Batchelor, § 8.01 at 8-2%{"The
1aw-was also intended to speed up the identificationm and cleanup
of préperties contaminated by hazardous waste and to rely

primarily on the private sector to do so."); M. Mininberg,

Environmental Law, 64 Conn. B.J. 409, 416 (1990} (stating that
the Transfer Act "relies principally on enforcement by private

parties™) .
The court alsc notes in this respect that, as part of Public

- Act B87-475, the legislature amended both conn. Gen. Stat. § 22a-

452a, Connecticut's super lien statute, and Section 22a-134a to
provide that if a site is transferred in compliance with the

Transfer Act, that property would then not be subject to the
L]

super lien arising under Section 22a-452a, During the -

Jegislative proceedings it was noted by Rep. Bertinuson that in
effectuating this change, the amendment to the law "retains the
protection that we intended with the priority lien in that it
requirés a close watch on transfers of property byllending

Institutions.® H, Proceedings H-477, Vol. 30, Part 28, 10159,

10268 {(May 27, 1987}). This is yet another indication of the

-legislature’s desire to place-mch of the burden of enforcement

in this area on private parties.

A fourth relevant consideration of which the court must be

;05
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cognizant ig the fact that °{ejnvironmental statutes, considered

rvemedial in nature, are to be construed liberally to reach the

desired result." Keeney v, 014 Saybrook, 237 Comnn. 135, 157, ,676 .
A.2d 785, 808 (1996) {citing Manchewuter Environmental Coslifion

57, 443 A.2d 68, 73 {1981}, ta v

§§g kton, 18@ Conn 51,
£mem;___gngr of Envaxonmgﬂﬁ_l_wmgiggkiga 226 Conn, 358, 382, 62?

A.2d 1296, 1309 {1993}'{1nternal giotations omitted). MHere the

1egislature's_desired result appears to be private parties making

sure, in the first instance, that when there is a tramnsfer,

either the property receives a clean bill of health or a
responsible party agrees to be responsible for aay required
bontainment or cleanup, ox failing that (i.e., if the Transfer
Act is not complied with), that the transferor is held strictly
.accountable.

Finally, while it is clear that the legislature intended to

-"protect individuals who are planning to purchase a piece of
- property that has been used for hazardous waste treatment or
-storage," 5. Proceedings S 236, Vol. 28, Part 8, 1B00, 1802,
{May 1, 1985) ({Senator Benson), there is no indication in the
legislative history or elsewhere in the statute that the
legislature's intent was to protect only direct purchasers.

In summary then, a review of the statute's legislative
histeory, its language, and the purpose it was to serve, shows
‘that the legislature was concerned .about the threat te the health
and éafety of Coﬁneéticut citizens resulting from the improper

management of hazardous waste that was contaminating the
106
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-to third parties,

environment; that it intended that a transferor either certify
that a gite is clean or ensure that someone has respopsibility,
in a legally binding fashion, for conducting a clean-up of-the
property; that it appears to have wanted to be sure that at

trangferor could not avoid itg respongibilicy somehow; that it

intended to place on private parties much of the burden of

enforcement; and also that there is no indication that the

legislature's intent was to protect only direct purchasers. Thus

the legislature's apparent intent is more consistent with the

“interpretation of this statute under which transferors are liable

than with the interpretation under which a

transferor is liable only to its transferee. The latter

-interpretation would give a transferor who had failed to comply

.'with the Transfer Act a better chance of not being held

responsible for cleaning up the site and remedying any damage,
direct or indirect, caused by that failure to comply.® That
result would run counter to the idea that, prior to any transfer,
the transferor will either give the property a clean bill of
health in a public document, or, in the altermative, ensure that

someone has assumed responsibility in a legally binding f£ashion

for conducting a clean-up of the property. It would also run

® The interxpretation urged by the defendants makes it more
likely that a transferor could successfully structure a series of
transactions, no wmore complicated thap theé series of transactions
‘nere among HAC, Melvin and Sheldon Holson, the Holeon Coumpany and
the Partnershlp, whereby Transfer Act liabilities could, in

effett,” be limited by transferrlng property "to a:separate legal

entlty ‘Of course, -thére iz no indication that this was .the
objectlve of ‘any. defendant in- thls case,
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counter to the legislature's apparent intent to place much of the
burden of enforcement under the Transfer Act on private parties.
On the other hand, a remedy under the Transfer aAct for third_;u
parities is not only consistent with the purposes the Act was
meant Lo serve but more effectlvely serves those purposes,
because it makes.lt mofe llkely that at the end of the day, the

result will be as if the transfercor had complied with the Act.

The definition of the term "establishment® in effect at the
time of the three transfers at issue here made reference to "an

~establishment which generates more than 100 kilograms of

‘hazardous waste per month.* Conn. Gen. Stak. § 22a-134(3).

Accordingly, the defendants contend that in order to obtain
relief under the Transfer Act, KVL is required to prove that more
than 100 kilograms of hazardous waste was generated at the site

.each month. A literal reading of the language at issue, ignoring

the context in which- it appears, would.support'the defendants'

interpretation. However, such an interpretation would be clearly

.contrary to the remedial purposes of the Transfer Act and would
vender the Act a1l but ineffectual., In addition, the subsequent
" legislative history of the Tranefer Act makes it clear that the
leglslatare s orlginal 1ntent wag that an establishment
generatlng 100 kilegrame in any month be subject to thé
provisions of the Transfer Act.

 Whéthef the interpretation urged by the defendants is proper

hirnges .on whether this is a situation where application of the

1c8
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plain meaning rule of statutory construction is appropriate. The

plain meaning rule is a fundamental principle of statutory

construction, but it is not te be applied mechanically. In New

York State Commission on Cable Television v. Federal -
Communications Commission, 571 F.2d 95 (2d Cir. 1978), the court

explained:

Mere incantation of the plain meaning rule,
without placing the language to be construed

in its proper framework, cannot substitute for

a meaningful analysis. For we must remember
Judge Learned Hand's stricture that *(t)there

iz no surer way to migread any document than

to read it literally . . .* Guiseppd v, -
Walling, 144 F.2d 608, 624 (2d Cir. 1844)
{concurring), aff'd sub. nom. :

Walling, :324 U.S. 244, 65 °S5.Ct. 605, 89 L.EQ.
921 . {1845} . And as Professor Cox wisely
noted, "{n}o one has ever suggested that the
‘courts must always follow .the letter of a
statute regardless of the outcome, nor does
-any one .contend that the words may be entirely
disregardéed. The issue is where to strike the
balance.® Cox, Judge Learned Hand and the
Intexpretation of .Statutes, 60 Harv.L.Rev.
‘370, 376 (1947). The appropriate methodology,
then, ig to look to .the "comion sense' of the
statute or regulation, to its purpose, té. the -
practical consequences of the suggested
interpretations, and to the -agency's own
1nterpretatlon for what 11ght each 1nquiry
wmight - shed. - See Uni B -
Inc., w. Forman, 421 U.S. 837,_849,-95.S.Ct.
2051, 44 L, Ed 2d ‘621 (1975} Eﬂi;gg_ﬁggzgg_z_
: ican king Associs 1810 310 U,.S.
534 43-44, 60 S.Ct. 1069 "84 L.EG. 1345

(1940)

Id., at 98.° The Connecticut Supreme Court has also recognized

‘ that, in interpreting a statute, the context of the language must
' be considered prior to application of the plain meaning rule:

In interpreting the language of a statute, the

words must be .given their plain and ordinary

meaning and their natural -and usual sense
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unless the context indicates that a different

meaning was intended. Caldor, Inc. v.
rpan, 183 Conn. 566, 570 440 A.2d 767

(1981)}. When the language is plain and

! unambiguoug, we need look no further than the - o
words themselves because we assume that the
language expresses the legislature’s intent.

Qller v, Oller-Chigng, 230 Conn. 828, 848, 646 A.2d 822, 833
{(1994). Sge also, In Re Pariene, 247 Conn. 1, 10, 717 A.23 1242,
1248 (1998} ; ] i ief
Administrator, 238 Conn. 273,

Under the interpretation urged by the defendants, a company

278, 679 A.2d 347, 350 (198%6).

that wished to escape liability under the Transfer act could
easily do so simply by structuring its cperations so that it

generated less than 100 kilograms of hazardous waste in any one

month. This would be s0 notwithstanding the fact that the
legislature provided for strict liability when it passed this
- remedial piece of legislation amd thus appears to have been
concerned that a transferor not be able to escape liability
somehow. Given the legislature’s apparent intent at the time of
the passing of the Transfer Act, gee discussion at part II.E.L
supra, it cannot be reasonably concluded that such an enormous
loophole was intended.

" Moreover, to the extent that the appropriate regulatory
agency's interpretation of the statuée is relevant, here, the DEP
took the position that the proper interpretation was that 100
nkilogramSTQEHhazardous vagte in any single calendar month was
what was'required to trigger the.prdvisions of the Transfer Act.

gee Mininberg, at 417 n.30 ("Staff at the DEP and the state
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Attorney General's coffice have taken the posicion that the
generation of 100 kilos in any single calendar month is
gufficient to invoke the Transfer Act. However, there is, as
yet, no regujation or case law to support this position."}.
Courts were faced with analogous arguments involving another

aspect of the definition of the term "establishment,® as it was

defined in Public Act 85-568, in Colonnade Ope and Hart v.
Schwartz. In Colonnade One, the defendants contended that

becauge the definition of the térm fegtablishment® spoke of an
establishwment which “generates® more than 100 kilograms of
hazardous waste per month, it was intended to apply only to
establishments that were handling hazardous waste as of

. Qctober 1, 1985, the effective date of the Act; the defendants

had ceased operating their factory as of May 1985. The court's

analysis was as follows:

I find defendants' interpretation of the
Transfer Act to be strained and unduly
restrictive., It cannot reasonably be inferred
from -the. Connecticut legislature's use .of. the
present ténse in defining an Yestablishment®
that the Transfer: Act was intended to cover
. only - those establishments-  currently - in
operation as of October 1, 1985 and not those
that - ceased -operation only a few wmonths
earlier. - It would thwart the obviously
remedial purposes of the gtatute to restrict
the Transfer Act's coverage in the way
defendants -have proposed.

Colonnade One, 767 F.Supp. at 1217. In Hart v. Schwartz, faced
with a similar arguwent, the court applied the reasoning of
Colonnade One., See Civ. A. No. 1203319128, 1897 WL 625467, at *6

{Conn., Super. Sept. 30, 1997). The circumstances here are quite
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similar. The obviouély remedial purposes of the Transfer Act

would alsc be thwarted, and to a greater degree than was at issue

in Colonnade One, by restricting the Act's coverage in the way.
proposed by the defendaﬁts here -- any company that wished to opt

out of being covered by the Transfer Act could do so by cutting

back on its operations for one month.
In addition, in 1995, the legislature clarified the

definition of the term "establishment® to make clear the

legislature's original intent that the requirement under the

. Transfer Act was 100 kilograms in any month. "The general rule

is that when a legislative act is intended to clarify existing

law 'it necessarily has retroactive effect.! v A10,

204 Conn. 259, 284, 528 A.2d 760 {(1987)." Reid v. it x
of Appeals, 235 Conn. 850, 85% n.S, 670 A.2d 1271, 1276 0.5

{1596) .
The 1995 amendments to the Transier Act_changed the

pertinent language in Section 22a-134(3} so that it read:

" [Mlore than one hundred kilograms of hazardous waste in any one

month .% 1995 Conn. Acts 95-183, § 1. In summarizing the

legislation, Senator Cook stated:

To recap, I think if clarifies the ambiguous
definitions in the Property Transfer Law. It
creates a streamlined process for the
Commigsioner's review of property trausfer
filings:. It creates a veoluntary process for
expediting the review of clean ups of propeirty
.transfer sites -and it-credtes the Jicensged
~environmental  professional program and a
covenant not to sue.

S. Proceedings '$-380, Vol. 38, Part 16, 3330, 3436-37 (May 25,
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-dzggéjm?éﬁphésis-added}. In the House of Representatives, Rep,

Stratton made the same point:

1189 then tries to address some of the
ambiguities of the Transgfer Act which have
been part of the difficulty in trying to deal
with properties that are subject to it and
clearly defines what is and is not a transfer
undex the act and therefore what 18 subject to

- lishment and is- therefcre subject to
the act. It also changes the date -at which
the activity would have to occur; the spill of
hazardous chemicals and moves that forward.
It alsc authorizes the Commissioner to sign
covenants not to sue with these properties and

-

H. Proceedings H-733, Veol. 38, Part 14, 4913, 4%69-70 (June 1,

1995) {(emphasis added}.
Accordingly, the court concludes that KVL was required to
show that more than 100 kilograms of hazardous waste was
generated a£ the Property in any wmonth &uring the pertinent time
periodé. KVL has met that burden with respect te showing that
the Transfer Act applied to Melvin and Sheldon Holson at ghe time
they transferred a controlling interest in the Holson Comﬁany in
October 1986, and to the Holson.Company at the time it sold the

Property to the Partnership in December 1986. It has also met

that burden with respect to the Partnership and its sale of the
Property to KVL in January 1589.

It is clear that the Holson Company's disposal of hazardous
wagte in October ;980, in responge to the ovder f£rom the DEP,
made it an establishment under the Transfer Act. Given that one
of the three drums of which it disposed was a 30-gallon drum of
trichlorocethane, aﬁd that a Ss—gallonfdrumsof trichloroethane
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weighed 585 pounds {or approximately 265 kilograms}, the Holson

Company disposed of at least 144 kilograms of trichloroethane in

~

Gotobexr 1980.

In addition, if one considers calendar year 1985, the

aggregate weight of just the €richloroethane, RS81475 resin glue

and mineral spirits purchased by the Bolson Company that year was

2,772 pounds, or roughly 1,257.34 kilograms. This would be on

average 104.8 kilegrams a month. If one includes the Freon, the

aggregate weight increages to roughly 1,883.3 kilograms, or on

average 156.9 kilograms a month. It is clear from the volume of

the purchases of these materialg in 1984 and 1986 that these
materials (or equivalent amounts) were used during 19285. When
tneyJwere uéed, with the possible exception of Freon, they ;
created waste material that was: at least equal to their weight.

Not only was dirty solvent disposed of, but rags that had bheen

 soaked in solvent were also disposed of. With respect to Freon,

it can evaporate rapidly, but its ability to evaporate was
limited given the conditions under which it was used by the

Holson Company. Thug the average for 1985 was somewhere petween

104.8 and 156.9 kilcgrams a month. It is thus wmathematically

impoésible for the 100 kilograms in a month threshold not to have
been crossed at least once im or around the year 1985.
If ope considers calendar year 1986, the same conclusion
- must be reached because the aggregate weight of the first three
wmaterials purchased by the Hoison Company was 3,237 pounds, or

approximately 1,468 kilegrams, which is an average of about 122.3
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kilograms a month. If one imcludes Freon, the aggregate weight
increases to roughly 2,058 kilograms, or an average of about

171.5 kilograms a month.
Finally, it 1s clear that the threshold was exceeded in
August 1988, when the Holson Company used an approved disposal
company to ship an over-packed S$5-gallen drum of hazardous waste
from the Property. While the analysis as to 1980, 1985 and 19886
are applicable to all the defendants, the analyﬁis with regpect
to this August 1988 disposal applies only to the Partnership,
because the transfers by Melvin and Sheldon Holson and by the

Holson Company predate that disposal.

3. "Iransfer of Establighment"”

The Holson Company contends that the Transfer Act does not
apply to its transfer of the Property to the Partnership hecause
that transaction is not covered by either porticn of the
définition of the term "transfer of establishment." It argues
first, that the Holson Company only transferred real estate, not
bugsiness operations, and second, that the transfer of the
‘Property was not a "transaction or proceeding through which an
egtablishment undergoes a change in ownership.® Cenn. Gen. Stat.
S 22a-3134(1}. BAs to the first part of its érgument, the Eolson
Company notes that it did not transfer to the Partnership any

equipment or machinery, any employees, any customers, auy
accounts or any trade information. As to the second part of its
argument, it contends that while the sale of a controlling

interest in the Holson Compary on October 22, 198€ way have
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constituted a change of ownership within the meaning of Section
22a-124 (1), the exchange of the rewmaining six percent of the
Holson Company stock was not a second “transfer of establishment®
but merely the £inal step in the transaction by which HAC
acquired 100 percent of the Holson Company.

ﬁoéé;ér, Section.zéa—iBQ(l) spécifically inciudegj—ﬁiﬁﬁbuén
limitation, the term "transfer of establishment® in the
definition of "the conveyance of real property." Conn. Gen. Stat.

§ 22a-3134(1). It is unclear, but not material for purposes of
this cage, whether the non-exclusive list of what is included in
the term “transfer of establishment" modifies only the clause
"any other transaction or proceeding through which an
establishment undergoes a change of ownership® or also modifies
the clause "transfer of any operations which involwve .-

Id,. In either event, a conveyance of real estate is not an event :
that would necessarily be included in the definition of "transfer
of operations" or in the definition of "other transacticn or
proceeding through which an establishment undergeoes a change in

ownership.* JId., However, the legislature's clear intent that a
conveyance of real property be included within at least the
seéond of these clauges makes the only material guestion here
whether the Property was an establishment;.for the reasong‘
discuseed above, thé court has concluded that the Property was an
egtablishment. The fact that the transfer of the Property by the
mﬁblééﬂ Céﬁéény £o thé Parﬁnersﬁip was merely the finaIIStep in

the transaction by which HAC acguired 3100 percent of the Helson
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Coﬁpany does not change the fact that a conveyanceﬂéf réalﬂ
property is explicitly included under the definitien of "transfer
of establishment.® & transaction, or portions thereof, canh be
covered by a statute for more than one reason. See Diamond v.
Marginek, 226 Conn. 737, 745, 629 A.2d 350, 355 {1993}
{underground oil tanks could be both ‘existing® and “temporarily
out-of-gervice® for purposes of regulatioms requiriong disclosure
of hazardous materials).

Therefore, the court concludes that not only were the
requirements of the Transfer Act applicable to the sale of the
controlling interest in the Holson Company on October 22, 1986,
because the term "transfer of establishment® includes a change in
ownership, but that those requirements we:e aleo applicable to
the Holson Company's subsedquent sale of the Property to the
Partnership because the térm "transfer of establishment®
specifically includes "the conveyance of real property® and the

Property was an establishment.

4. “Statute of Limitations®

Like the Reimbursement Act, the Transfer Act contains no
statute of limitations, and the most closely analogous statute is
Conn. Gen. Stat. § 52-577c, which provides for a two-year statute
of limitations. See part II:C;l., supra. The defendants raise
with respect to the Transfer Act all the arguments they make with
. respect tivthe statute of limitations as to_the_Reimbursement
Act, and the court's analysis ag to those.arguments.is also the
game. However, the defeéndants raise one additional argument with
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| 15{c}. See .

‘conduct, transaction or occurrence.®

at *3 (citing Sharp, 208 Conm. at 72, 546 A.2d at 852).

resgpect to KVL's claim under the Transfer Act.
KVL's original compiaint, filed in February 1991, did not
Such claims were not ,

The

assert claims under the Transfer Act,
added until RKVL filed an amended complaint on June 3, 1983,
defendants argue that the claims under the Transfer Act do not
relate back to the date of the original coﬁélaint for purposes of
determining whether the statute of 1imitations ig violated,
because the facts alleged with respect to the Transfer Act are
new-fécts;not previously alleged and therefore state a new cause
of action. _

The Federal Rules of Civil Procedure, specifically Rule

15{c), govern this situation. See International Connectors

, Civ., A. Wo. 3-88-503 =~

{JAL), 1995 WL 253089, at *3 {(D.Comn. Apr, 25, 1895). The court

niotes, however, that Comnecticut law does not differ from Rule

208 Conn. 59, 72, 546 A.2d 846,

852 (1988). Rule 15{¢c) provides that a claim is not barred by
the statute of limitations if that claim "arose out of the
conduct, transaction or occurrence set forth or attempted to be
set forth in the original pleading.™ PFed. R. Civ. P. 15{(c}). The
objective is to ensure “thaﬁ the original pleading gives adequate

notice that a claim is being asserted based on some partcicular

in the original complaint, KVI: claimed that the Holson

Compény-was'liable to it pursuant to common law c¢laims for
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-damages as. a consequence of the Holscon Company's conduct.

negligence, strict liabiiit&lénd nﬁisance, and also under CERCL#
and the Reimbursement Act, because the Holson Company, during the
time it had operations on the Property, uged hazardous substances
which it caused of allowed to be released into the enviromment,

vontaminating the soil}l and ground water, and that XKVL suffered
This

is the same conduct on the part of the Holson Company that is at
the heart of KVL'e Transfer Act clailm against that defendant.

Also, both in the original complaint and under its Transfer Act

claim, KVL maintains that the Holson Company is strictly liable

to it for the damages KVL has suffered as & result of the conduct

of. the Holson Company.
KVL: set forth claims in the original complaint against the

-Partnership for breach of contract and migrepresentation, and

also under CERCLA and the Reimbursement Act. KVLfs Transfer Act

claim against the Partnership arose ocut of the same transaction,

namely the sale of the Property by the Partnership to KVL,” as did

KVL's claim against the Partnership in the original complaint.

The very transaction in which the Partnership made

misrepresentations is the one in which the Partnership failed to

make the representations it was required to wake under the

Transfer Act.
RVL set forth claims in the original complaint against

Melvin and-Sheldon Holson under CERCLA and for misrepresentation.

Ats claim under CERCLA was that Melvin and Sheldon Holzon were
‘1liable as personS'Qhofhad'OWned orvbperétéd'a facility-at.a time
i19
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when hazardous waste was disposed of, and that they continued to
be liable for that conduct, notwithstanding the fact that they
had sold their ownership interest in the Holson Cowpany, because
they so0ld the company without first remedying the resuiting
environmental problems at its site. XKVL's Transfer Act claim
against Megvin énd-Sheidon Holsoﬁ is premised on the same
conduckt. They owned an establishmwent that had environmental
problemsa and sold it without first remedying those problems.

RVL's Transfer Act claim against the Holson Company does not

Farise out of," within the meaning of Rule 15(c¢), the sale of the

. Property to the Partnership by the Holson Company. Nor does

¥KVL's Transfer Act claiwm against Melvin and Sheldon Holson "arise
out of, " within the meaning of Rule 15{c), their transfer of .the
controlling interest in the Holson Company. Those activities by
_those defendants must, of course, be proven to show that the

- provisions of the Transfer Act are applicable to those
defendants., However, the fact is that the Holson Company's
failure to comply with the Tramsfer Act would not have resulted
in any liability for it under the Act to KVL: had the Holson
Company not engaged in the conduct that is at the heart of KVL's

original c¢laims against it. Similarly, Melvin and Sheldon
Holson's failure to comply with the Transfer Act would not have
ragsulted in any liability for them under the Act to KVL had they
net engaged in the comduct that is at the heart of KVL's earlier
£iled CERCLA claim against them.

Thus the court concludes that KVL's Transfer Act claims
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against the deféndants relateé back under Rule 15{c} to the filing
of the original complaint because they arise cut of the same
conduct, in the case of the Holson Company and Melvin and Sheldon

Holson, and the same transaction, in the case of the Partnership,

ag claims eget forth or attempted to be set forth, in the original

complaint.
$. Paragraph 25

The Partnership Defendants make the same argument, based on
Paragraph 25 of the Purchase and Sale Agreement, as to waiver by
KVL of its rights with respect to the Transfexr Act as the
'Partnership.makes with respect to the Reimburgement Act. The
énalysis as to why that argument is unpersuasive as to the
Reimbursement Act is also applicable to tle Partnership

Defendants' argument with respect to the Transfer Act. sgg'part
II;C;j, SUpra.
'KVL has established tﬁe liability of (i) the Partnership

Defendants on ites fraudulent misrepresentation c¢laim, including

1iability for punitive damages, (ii} the Holson Company and the

Partnership under the Reimburgement Act, and (iii) the Holgon
Company, Melvin and Sheldon Holson and the Partnership under the

Transfer Act., Damages will be awarded after the parties have

bgen given an opportunity to address cértain issues préesented by,

 but;th fgl;yyaddeSSQd:in,,the;post—txial_mgmoranda.’__Howgver,

' ? In addition, the court: recognlzes ‘that the plaintlff has
'reserved a1l ‘rights to seek" attorney s fees, costs, interest, and

offer of judgment intereat
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the award of damages will be made consistent with the findings of

fact set forth above and the following discussion ceoncerning the

remedies for fravdulent misrepresentation and KVL's proof as.to

the costs for remediation at the Property.

1.

Fr lent Mi apgi

EVL was fraudulently induced by the Partnersth Defendants

to enter into the Purchase and Sale Agreement.

&a arco v, T,J.E., Inc.,

{internal citationsg omitted). As to recission, the

At the option of the defrauded party, where
there has been fraud in the inducement of the

.contract, the contract is voidable or subjects
the defrauding party te a suit for damages.

The party defrauded has the option of elsoting
either to rescind the contract or to claim
damages for the breach of the contract.

Connecticut Supreme Court has explained:

(1989)
court also explained, in terms of the consequences of an

122

- Rescission, simply stated, is the unmaking of

a contract. It is a renouncement of the
contract and-any property obtained pursuant to
the contract, and places the partiss, as

‘nearly as. possible, in the same situation as

exigted just prior to the execution of the
contract. A condition precedent to rescission
is the cffer to restore the other party to its

former condltion ag . nearly  as possible.®

, 2 Conn., App. 2%4,

.299;:478-A.2d 2587 (1984} The very idea. of

res¢inding a contract implies that what. has
been parted with shall be restored on both
sides, and hence the general rule, which ig to
be reagonably applied ig that a party
who -wisheg to rescind a contract must place
the opposite party im status -quo. 17 Am. Jr.

2d., Contracts § 512, p. 994.

i 213 Comni, 145, 153, 567 A.2d 1148,

{internal quotation marks omitted). In Metgalfe,

2 Conn, App. 294, 298-99, 478 A.2d 257

1152
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unequivocal election to rescind a contract that:

{a] definite election to rescind a contract is
final and operates as a waiver of amny claim
for damages for -any breach of the contract;

rdon v. d c oration, 164

Conn. 262, 266, 320 A.2d B11 (1973); and that

[hle who elects to rescind a contract can

claim nothing under it. Jones . v. Bringmade,

183 N.Y¥Y. 258, 262, 76 N.E. 22 [1%05]; Valente

V... Weinberg,. 80 Conn 134 135, 67 Atl. 368
At ) i - 88 Conn. &0,

1907154
64, 89 Atl. 897 [19143, 3 Black Reggigsion

(24 BEd.), § 704; Regtatement, 2 Contracts, §
419, comment b. illustratiom 2; 12 Am. Jur.
1019, 1038; 13 C.J. 623, § 684; 17 C.J.8. 925,

§ 441. MLL@M, 130 Conn.

219, 221, 33-A.24 135 (1943).

Therefore, the trial court properly ruled that

the plaintiff's claims for .expectancy and

‘réliance - damages . . . fcould] not be

sustained by reason of the plaintiff!s

utequivocal . exercigse of his right of
recission.

Id. at 159, 567 A.2d .at 1155 -(brackets in original) (internal

guotation marks omitted),
If the contract .is not rescinded, the measure of damages is

that utilized for breach of a contract. In Miller v. Appleby,

183 Conn. 51, 438 A.2d 811 (1981), the Connecticut Supreme Court
reviewed the considerations that should be kept in mind in

determining an award of damages upon the occurrence of such an

-event

The general rule in Connecticut in awarding
damages  in caseg of this kind is that the
plaintiff. purchaaer is entitled to recover the
difference in wvalue between the property
‘agtually.. conveyed -and: . the. . value .of 'the
property ag it would have been if" there had
been- rnc -false representat;on,_ i.e., "the
'beneflt of ‘thé bargain?. ‘damages, together with
any consequent1a1 damages resultzng d;rectly
~from the fraud. Ses’ 152
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Conn. 372, 381, 207 A.2d 268 (1965); Clark v,
! : Haggardgd, ,  873; Morrell wv. Wiley, 119
} Conn. 578, 583, 178 A. 121 (1935); Pissevk v.
Malon, 116 Conn. 418, 425, 165 A, 352 (1933);

see.alsc Dobbs,; Remedieg § 9.2, p. 595. ®The

damages to be recovered in an action of this

character are such as are the natural and

proximate congsequence of the fraudulent

representation complained ©¢£f; and those

results :are proximate which must be presumed

to have ‘been within the contemplation of the

‘defendant -ag the’ probable. consequence of -his
fraudulent zepresentations,*® ' ¥,

Mcbermant, 90 Conn. 624, 632, 98 A. 587

{1916) . In general, with only a few

‘exceptions, the courts have accordingly
"restricted recovery to those damages which
‘might foreseeably be expected to follow from
-the charaéter of the representation itself.

Prosser, Torts (4th BEd.)} § 110, p. 732,

1
1
H

Millexr at 57-58, 438 A.2d &t 814 {internal footnote omitted).
Here, the COStS incurfed by KVL in connection with the
remediation of the Property, which are discussed below, are
damages that would foreéeeably be expected to follow from the
misrgpresentations-made.by the Partnership Defendants.
_ Finally, ag is discussed in Part II.B., gupra, KVL is
entitled to an award of punitive damages on this claim.
2. ankﬁﬁgé_égmgéiﬁtign |
KVL is entitled to recover "damages® from the Partneréhip
pursuant to the Tranefer Act, and has also demonstrated that
Melvin.and Sheldon Holéon and the Helson Company are liable to it
pursuvant to the Act, for "all clean-up and zeméval costs and for
all direct and indirect damages.® Conn. Gen. Stat. § 22a—134b.
In addition, KVL has established that, under the Reimbursement
Act, it iz entitled to receive from the=Hoison.Company and the

Partnership freéimbursement for the-reasonablé;cQSt expended
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for . containment, removal, or mitigation . . . ." Conm.

Cen. Stat, § 22a-452(a). KV has established that as of the time

of trial it had incurred reasonable costs for remediation of the
Property in the aggregate amount of $425,523.68, minug, if
necesgary, an adjustment for ERL's charges for litigation support
during the period ending June 30, 1991,

As discussed in Part I.G., suprs, the court does not find
persuasive the defendants' contentions that the expenses incurred

by KVL in connection with the remediation of the Property were

not reasonably incurred. Nor does the court f£ind persuasive the

defendants' contentions that KVL failed to meet its burden of
proot on damages because its evidence as to these expenses lacked
the requisite degree of specificity and, L4 addition, because it
failed to segregate charges for work not recoverable from the
defendants.

The defendants contend that KVL's proof on damages lacked
the requisite degree of specificity because the invoices from ERL
did not provide a detailed hreakdown of each task performed, the
time spent on that task, and the costs associated with that task.

They refer by analogy to cases which hold that legal fees are not

recoverable in the absence of an itemized description of the

services rendered. See Cruz v, Local Union N . of the Tnt
Bhd, of Elec. Horkers, 34 F.3d 1148, 1160 (248 Cir. 1994) {(stating
that “applications for attorneys fees must “gpecify, for each

attorney, the date, the hours expended, and the nature of the

work dene'? {(quoting .
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Inc, v. Carey, 711 F.2d 1136, 1147 (2d Cir. 1983}}.
The court notes, however, that BERL's invoices are in keeping

with the standard in the industry, -as evidenced by the fact that
of

the defendants' exp2ris both used equivalent billing formats.
greater_significance, however, the record contains detailed
information ae to the tasks performed by ERL. The numerous

proposals and status reports by ERL specified in detail what
tasks would be and/or had been performed by ERL, and KVI: produced .

reports prepared by ERL and videotape showing.work being done at

the Property. In addition, the witnesses who testified ag to the

reasonableness of ERL's fees were competent to do so and

credible,
The defendants also contend that KVL failed to segregate

.charggs that are not recoverable from the defendants from charges

that are recoverable. First, they note that a portion of ERL's

‘work related to the Perkin-Elmer site and contend they are not

regponsible for the Perkin-Elmer contamination or the costs

asgociated with it. However, these costs are indirect damages

suffered by KVL as a result of the defendants' actions and thus

covered by the Transfer Act. Had the defendants been forthcoming

about the nature of the Holson's Company's operations on the

Property, the impact on the Property of cbntaminatich at the

Perkin-Elmer facility could have been determined more
efficiently. In addition, it was reasonable for KVL, ag a
prudent landowner to monitor whether the ground water on its

property was being contaminated because of an environmental
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problem on an adjacent property.

The defendants glso ¢ontend, in this regard, that a
sigmificant portion of ERL's time was gpent on litigacion support
to EVL and its counsel, and that since this cost for this portion
of BRL's services cannot be sagregated out, KVL has not met its
burden of proving damagaa A portion of BERL's time batween
Octoher.1990~and-aune-30,-1991~wasxspent on litigation support,

and it 18 not readily aspparent precigely what portion was gpent
on such metivity. However, it is clear vhat ERL's total biilings
for that period were 989;-241.14, or 26.8% of the total of ERL's
charges to KVL. It 18 also apparent from & review of the list of
activities provided ip BRL's July 19%1 letter, and the other |
documantation concerning ERL's activities during the period in
_qﬁéétidﬁ, that the litigation support was a relatively small
pbrﬁibn-of=ERL's.work during the peried in guestion.
‘Purthermore, it appears that it would be possible to make a
réasdnabie approxiﬁaticn-as'to whaﬁ'ﬁotticn'cf the work was
litigat;on support. Thus if the quest;on oE precisaly what
portion of ERL's chargaa were for litigation suppont bectmes
matgrial. it would be zneqult&hle to bar reacovery of the entirety
of such cests. At thig juncture, the question does wnot appear to
‘be & nmaterial one, howaver, because XKVL is being awerded punitive
damages on itg fraudnlent migrepragsentation ciéim. Thug any
portion of ERL's chargss that are for litigﬁtian support would he
"includable;in,the;rgasonable Coste of,;atigation_KvL_is entitled
to recover. Fnr.:niszreasbn, énd algo bacauge it appears.that
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‘based on the record here the c¢purt could make a reasonable
approximation of the portion of ERL's charges during the period
in question that are for litigation suppert, the court concludes

that this case is different in material respects from the cass

ralied on by thé.defendants, i
Civ. A, Ho. 93-940, 1985 WL 45861, ab =4 (B.D. La. Fab. 2, 1995)
{couTt was wholly uﬁable to maka a determination as to which of
plaintifft's comts fit into the categozry of costg recoverable
undeir NCP) . ’

Therefore, the court conclndes that KV is not parred from
recovering its costs for remediation baqauﬁe of a failure to

sagregate charges that are not redoverzble.

IXy. CONCLUEION _ .
- Por the reasong set forth above, judgment will be entered in

faver of the plaintiff, KVE Coyporatien (f/k/a Millt's Prids,
_;ng;} on tha following counts: {1} Count Three, the claim
pursuant to the Reiwbursement Act, Conn. Gen. Stat. § 22a-452,
'againSt'eaCh cf'The'Hblgog-Campany, and Danbury Road Family
Partnership; (i3) cQun£ éighc, the. ¢laim for traudulent
misreprasentation, against each of Melvin Holwmon, Sheldon Holson,
and Danbury Road Family Pa;tnéhship, and including punitive
damages; {(iii) Count Niuﬂ;'thaiclaim pursuant to the Transfex
Act, éoﬁn. Gan. .Stat. § 22a-134 st seg., against The Holson
Ccmpany; and (iv) on CaunE.Tan. the claim pursuant to the
Transfer Act, Conn. @en. Btat. § 2Za-i34 st seg., against eaeh of
Melvin Holsom, Sbeldon Holson, =nd Danhuzy Road Family
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Partnerghip. On the following countz, the court finds in favor

©f the defendant or defendants acgminet whom that claim is
Count One and Count Two, tost regovery under CERCLA,
42 U,5.C. §8%

asgerted:
42 U.8.C. § 9607{a), and concribpution under CERCLA,

9613 (£) (1), xespectively; and Count ?ive, the ciaim for breach of

contract .
It ig g0 orderesd.
Dated ip Hirtford, Conpecticut thiz Brd day of August

2000.

w:’_nq Gr—r—

Alvin W. Thoupson
United States Distric¢t Judge
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Exhibit 10

ATTACHMENT NO. 3
EXPENSES, COSTS & PAYMENTS
Defense Costs L
T 1,075.00
1,024,51844
46,620.89
187958
1579839 |-
18,141.81
427.80 |
$1,109,260.72
| Betfiement Paymeut
T RVT. Scitiement 5/10/02 612,500.00 T
Fatute Costs
l‘-‘m’e Mmykcmedum 25,600.00
: Total Expema, Payments & Costs | $1,746,760.72
—— cs]?n e — :
Total Settlement from Fireman's Fand 500,800.00.
A Portion eliocatod to the Bolsons $85,600.00"
_ Twmmm unahls to discloss
Tml@g Feeg §21.612.21
TAMOTINT OF CLATH
Financial . $ 68508833
_ Canamsam $1,060,000.80
| Logal Fets for this Action not yof determined

tion {inveices, ¢ic.) on thess cost figures and will make
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Exhibit 11

'I‘HE HOME INSURANCE COMPANY IN LIQUIDATION
. ' - PO Box- 1720- - .
. Manchester New Hampshlre{BIOS 1720
o Tel‘ (800) 347-0014 ’

Date: 0772 B/ZQOS ~ Class: 1T

Sheldon and Melvin Holson

cfo Gerald J. Petros, Esq.

50 Kennedy Plaza, Suite 1500
Pmmdenee Rhode Istand 02903

RE: NOTICE OF DETERMATION :
. Proof of Clai Nox: NSU’?O*EJ&S-OI INSUZ?SZ% 1NSU70G4538 [NSU’?’UOMQ
INSUT00641 INSU700642 TNSU700655 INSUT00657 [NSU‘?00658
INSU700659 INSU700660 INSU?OOG&Z ' .

0 inatio S a
Gtoss Amoﬁ-Ilt of Claim o <% Unknom :
: :Amount Allowed by qumdauon S &0

A Explanahon The Home Insurance Campany (Home) 1ssued seven Manuscnpt Excess
Liability Policies to the Holson Company, it.effect from 1973 through 1981, ;arowdmg
limits ranging from $3 million to $5 rmlbon, excess $50,000 (1973-76) and -excess
$100,000 (1976-81). The Proofs of Claim are filed on behalf of Melvin Holson and
Sheldon Holson, the primary shareholders, directors and pnnclpal officers of the Holson
Company (the Holsons). ' _

The claim at issue, inv o!vm a single site located in- Wi!tan CT, which was acqu!md in1968
by the Holsous, who operated & photo album processing fucility it the lécationd, In Janusry
1989, the Holsons sold the{subjeet;mpm'ty io Mﬂls Piide nMaKVL Corporatmn (KVL}

On 2m91 KVL. filed su:t agamst the Hoisons m the U S D1stnct Court of Ccnneehcut,.
seeking damages allegedly. relating to disposal practices 2t the facility involving the,_
introduction of solvent contaminated materials into the sump and two vaults, resulfing in
contamination of soil and groundwater at the siié. Subsequently, the Holsons brought a
Declaratory Judgment Action against the primary insurers, whose policies underlie the
Home excess policies, seeking coverage for the KVL suit. In Angust 1999, during the
peadency of the KVL litigation, the Holsons resolved the coverage litigation by way of &
settlement with Fireman's Fund for $900,000 and a confidential settlement with Travelers
for an undisclosed amount, wherein policies were deemed to be exhausted On August 3,
2000, the U.8. District Coust issued its memorandum opinion in favor of KVL, and on
April 25, 2001, the court entered a Partial Judgment, setting forth the claims in the KVL
suit for which the Holsons were liable for a total amount in excess of $2,000,000.
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In Septmber 2002 the Holsons reache:d 2 sertlement with KVL on &11 cla.lms raised by I:he .
KVL suit. The Proofs of claim assert costs of $612,500 for KVL Settiernent 9/10/02,

$25 000 Future Momtonng{Remadlanon Expenses and $1 109,260 72 Total Expcns&s

’_On 9/30/02, the ‘Holsons ﬁlcd. a Complmnt in the Superior’ Court.of Cotmecticut aga.mst_."
Home, .claiming breach of contract by refusing to defend and. indemnify against the KVL .
suit. The- Complmnt was dmmssed mthotﬁ pregudme as 10 Home due to it hqmdaﬁan L

preceedmgs

In the Proofs of Claim and in subsequent discussions with the Holsons’ counsel, it has baen
claimed that Home failed to hopor its contractual obligations to defend the Holsons, which
obligations were triggered by: (1} the primary insurers wrongfully disclaiming coverage,
and {2) the Holsons sefflement with the primery insurers in 1999, at which time it claims
. the underlyin g insumnce became exhausted. .

Each Home pohcy ooutam& the sudden and acc1demal polImmn exclusion, which has been
upheld by the state's highest court (Buell Tndus., Inc; v. Greatér NY M. Ins. Co., 791A.2d

- .489; 2002). Asa prehnnnmy matter, it i3 nobawoxthy that the allegations in the Complmnt- :

- did not agsert damages resulting from.

-fhat were of & sudden or accidental

natare, Furthe:more, the judgment in. favor nf KVL in the unda::tlymg action was based, it -
patt; on fraudulent nns:epmentatmn on the part of the Holsons, Accordmgiy, in the first
instance, coverage is not afforded under the Home policies based on application of the
poilution exclusion, as well as the lack of an occurrence under the policies, which reguires

unexpected and unintended damages.

With respect to the specific claims that a duty to defend was triggered under the Home
* policies, this was not the case. Asto the claim that Home's policies were obligated to
defend was iriggered by the ! wrongﬁﬂ declination” by the primary insurers, Home's
 policies contain no such provision. ‘The "Self Insured Refention” endorsements {111
Defense Settlement (a)} penerally provide that , with respect to any occurrence not covered . -
by the underlying insurance policies bur which is covered by the terms and conditions of
“this” policy, the "Company” shall defend any suit against the insured excess of $10,000
(self-insured retention) ultimate net loss {emphasis added herein). In this context it is
noteworthy that the pollution exclusions in the Home policies provide the additional
provision that "...in no event shall eoverage provided by this policy for Contamination and
Pollution be broader than that provided in the Underlying Insurences...". Accordingly, an
occwreqce in the K'VL suit could not have been covered by the Home pohcms while not
covered by the Underlymg Insurance, .

The claim that the Holsons settlement with the primary insurers "exhausted" primary
coverage, thereby triggering Home's duty to defend, is also without merit. Firsi, based on
legal precedent in CT courts, loss and expense are allocated on & pro rata, time-on-risk
basis among multiple triggered policies (Security Ins, Co. of Hartford v. Lumbermens Mut.
Cas. Co., 826 A.2d 107;,2003). On information provided, the amount of the settlement that
the Holsons negotiated with KVL would not impect Home's policies, based on a fact-
driven allocation period of 21 years (1968 - 1989). Furthermore, it is suspected (Travelers
settlement is confidential) that the Holsons settlements with Fireman's Fund and Travelers
were for amounts less than their respective policy limits. However, what is most

2
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s1gmﬁcant in this regard is the fact that the settlcmenr between the Holsons and the
“primary insuress odonrred while litigation with K VL was ongoing and that primary policy - .
‘exhaustion requires paymént of all sums, mcludmgthe supplemental defense: obligation . -
which exists separate and apart from a prifaary insurer’s indemhity obhgatmn Finally, .
Home's policies provide in pertinent part, pursuant to condition Q, that ™. pol:mes referred
to in the attached 'Schedule of Underfying Insurances' shall be mmutamed in full effect -
during the currency of this policy...". Accordingly; the Holsons could not reléase
Fireman's Fund and Travelers from their asserted duty to defend the ongoing KVL
litigatiua‘, without assuming the burden of'those defense costs.

* " Based on the foregoing: (1) the subject claint is barred from coverage based on the

Insufing Agreements, Exclusions and Conditions of the Home policies; (2) Homo's
 defense obligation was not triggered by the deziial of coverage by the primary insurersor -

_ the claimed exhaustion of the underlying insurance policies; and (3) the Holsons could not - -
transfer a defense obligation to Home by virtue of their settlement and rcleese of Fireman's ~
Fund and Travelers. Finally, assertions in the Proofs of Claim. that Home "...wrongfully,
unfairly and in bad faith...” refiised to defend and indemnify the Holsons against the KVL
suit are denied (such claims would qualify es an extracontractual, Class V Priority claim,” -
pursuant to the Order of Distribution N.H. RSA sec. 402-C:44,V).

Accurdiug_ly, all claims asserted are disallowed.

{Thc Hmﬁe,lﬁsu_raﬁcc Company in Liq_ﬁ:idation reserves its rights under all the termsand
conditions of its policies with respect to subject Proofs of Claim, and nothing herein should-
‘be construed as a waiver of those rights or coverage defenses uader the poliéies}.

Dear Claimant :

The purpose of this letter is to provide you with a determination set forth above of claims
- youhave presented to The Home Insurance Company in Liquidation (*The Home™), under
“the Proofs) of Claim specified above. The Home expects io present potice of this
determination to the Superior Court for Memrimack County, New Hampshire (the “Couxt”)
for approval in accordance with New Hampshire Revised Statute, RSA 402-C:45, Read
this Notice of Determination- carefully as it sets forth your rights end obligations in detail. -

The Home ha's now made a Determination on 'the claims s set forth above in accordance.
with The Home Claim Procedures (the “Procedures™)’ approved by the Court, If the ¢laim
has been allowed, in whele or in part, it has been assigned a Class Il priority as a “policy
related claim™ pursuent to the Order of Distribution set forth in RSA 402-C:44 and will be .
‘placed in line for payment as directed by the Court from the assets of The Home. The first

“A copy of the January 15, 2005 Restated and Revised Order Estsblishing Procedures Regarding Claims
Filed With The Home Insurance Company it Liquidation may be obtained from the website of the Office of
the Liquidation Clerk for The Home Insurance Company in Liguidation and US International Reinsurance
Company in Liguidition, www.bicilclerk.org
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$50 of the amount aflowed on each clalm in this class shall be deducted from the amount
distributed as spemﬁad in RSA 402-C:44. ) .

" Youmay have other claims against The Home for which you may receive other Notices of
Déternifnation. You will have a separate right to dispute each Notice of Determinatior. If
your claim has been allowed in whole or. in part, this Notice of Determination. does not o
mean that your cleim will immediately be paid; or that it will be paid in full or at'all, -
Pursuant to .order of the -Court; The Home may. make distributions .of ifs assets- as &
percentape ‘of all allowed claifs in 2 -particilar -priority. class in The Home estate as
approved by ‘the Court. The amount of the findl payment for allowed claims. will be
. determined by the final ratio of assets to lisbilities and the applicable priority. 'Please be.
advised that the fingl percentage of peyment you receive from The Home, at the time The
Home estate is ﬁnaily closed is the total paymer.t amount that you will be entlﬂed to for

this claim.

The Liquidator does not expect there to be assets sufﬁcwnt to make & dlstﬁbunon to
. creditors in classes bﬂlow Class II: . R

: "."Any and all d.lstri'butlons of assets may be: affected and/or reduced by aany payments you
have received on this claim from. any other sources not listed on the Notice of Distribution.

~Any such distributions’ by The Home' are based on- The Home s: lmowledge andfor’
understending of the amounts you have reccived in setflement and/or reimbirsement of
this claim from all other sources at the time of the allowance or thereafter. Should The
Home subsequently become aware of prior recoveriss from other sources The Homse has
the nght to reduce its future distribution payments to you to the extent of such other
recoveries or to. seek and obtsin repayment from you with respect-to .any previous
distributions that were meade {o you,

Further, if you seek or receive any future payme-nt from any other source on this claim

- after'you reteive & distribution payment from The Home you must notify The Home at the
address below and The-Home has the right to recover from ;you the distribution pa}rments '

in whole or in part, to" the extent of any such other ﬁ:tura recoveries, ; o

Asa condxhon to rece!pt of any dwmbunons, The Home shall be cuntled to any rights to
subrogation you may have against any third party and you shall be deemed to_have

assigned to The Home such rights upon receipt of any distributions. You shall also be
obliged to reimburse The Home for any tegal fees or other costs associated with The Home

recovering from you any distribution payments to which you are not entitled.

The following instructions apply to-this Notice of Dctcmlinaﬂ{:»n':

Claim Allowed

1. K this claim has been allowed in whole or in part and you agree with the determination,
sign and date the enclosed Acknowledgment of Receipt of the Notice of Deferminetion
and mail the completed Acknowledgment to The Home.

Claim Disallowed
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(2 A If all of part of your ¢ldim has beert dlsallowed or. you msh to chspute the
" determination or créditor clasfizﬁcauon for any reason, you. may file a Requﬁt for
' Review with the Liguidator. The Request-for Review is the first of two steps in the
process of disputing a claim determination.” The Request for Review must be recéived
by The Home wﬂhm thnty {30) day‘s from the date of this Notice of Determination.

REQUEST FOR REVIEW FILING REQUIREMENTS:
(2} Signand retum the attached Acknowlédgment of Reoeipt form.

(b) Onas separate page, state specifically - the- reasons(s) you believe that the
- determination is in error and how it should be modified. Pleass note ‘the )

. Proof of Claim numha: oR that page: and s:gn the pag&

(¢} Mazl the: Requwt for Ravww o .
- The Home Insurance Company in qul}ldatl()l]
P.0.Box 1720 : .
Manchester, NH 03105-1720

You should keep & copy-of this Notice of Deterrnination, Acknowledgment
of Receipt and Request for Review, then mail the Original Requat for
Review to us by U.S, Cemfied Mail, - _ .

(d) The Requa;t for Review must be received by The Home within thirty €103
" days from the date of this Notice of Detezmumtmn The Request for Review.
must be i writing. .

(6)  The Liquidator will inform you of the outcome of the review and issue to
you a Notice of Redetermination.

IF A REQUEST FOR REVIEW IS NOT FILED WITH THE HOME WITHIN THE
THIRTY {30) DAY PERIOD, YOU MAY NONETHELESS DIRECTLY FILE AN -
-OBJECTION WITH THE COURT. WITHIN SIXTY (60)- DAYS FROM- THE
) MAILING OF THIS NOTICE. You-do'not have to-filé the Request for Review as.a
- prefequisite io dispute the Notice of Determination. - Please see Section 2B (below} for
' the Objections to Dendal of Cleims. - : _

B. 1f your cleim is disaliowed in whole or in part, you may file an Objechon with the
Court at

Office of the Clerk, Merrimack County Superior Court

163 N. Main Street, P.O. Box 2880

Concord, New Hampshire 03301-2880

Attention: The Home Docket No. 03-E-0106
within sixty (60) days from the meiling of the Notice of Detenmination and bypass the
Request for Review procedures as noted in Section 2A {gbove). If the Request for

5
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outcome of the- rmew and 1ssue to }nu a ‘Notice . of Redetermination.. If the
:edetermmanon s for dxsaJIcsw the cl’a:m, you-may-still file an-Objection with: the Court S
" You have sixty . (60) days from the miailing of the Notice of Redetermination to file

your Objection. Please also sign and retim the Acknowledgment of Recezpt form and

mail a copy of the Objection to the Liquidator.

[F YOU DO NOT FILE AN OBJECTION WITH 'I‘HE COURT WITHIN EITHER
SIXTY {60) DAYS FROM THE MAILING OF THIS NOTICE OF
. DETERMINATION OR SIXTY (60) DAYS FROM THE MAILING OF ANY
. NOTICE OF REDE?BRWATION You MAY NOT FURTHER OB.TECT TO THE

' DETERMINATION

CUA tuuely filed. Obje-cnon wﬂi bc tm&wd s @ Dlsputed Clairs, and will be referred fo.the -
: qu_mdauon Clerk’s Ofﬁce for adjudlcatxon by a. Rﬂﬁeree m accordazlce wnh tac'_

3. You must notify The Home of "any changm-'i\n' youzf n&aiﬁng addré_sé. : Thls ‘will ensure
your patticipation in fisture distributions, as-applicable. For purposes of keepmg The
Home informed of your cument address, please notify us st the address given on the
letterhesd above. : _

Sincerely yours,

Peter Bengelsdorf, Special Deputy Iaquldamr
For Roger A, Sevigny, Liguidator
of The Home Insurance Company in Liquidation

i you wmh lo speak to someone ragardmg this Notice of- Detmmmahon, please contact;

Chief Bnmnméntal Ofﬁcer
Home Insurance Comppany i in Lignidation . _ : o . -
Phone : 212-530-4106 ' ' S i
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THE HCOME INSURANCE CDMPANY IN LIQUII}ATION
: © . P.O.Box 1720-
Manchester, New Hampshue 03105-1720
Tel: (300) 347-0014

POC # INSUT00645-01 INSU275206 INSU700638 INSU700640 INSU700641
INSU700642 INSU700655 INSU700657 INSU700658. INSU700659 INSU700660
 INSU700662 _ _

Amount Allowed: § 0

Sheldon Holson
13 Weather Bell Drive
Norwalk, CT 06851

ACKNOWLEDGMENT OF. RECEIP’I‘

I hereby ackriowledge receipt ¢ of the Notice of Detmnmaﬁon 25.8 Class II Creditor ¢laim and _
confirm that Tunderstand the content thereof, I-further acknowledge and confirm that 1.
understand the Instructions regatding the Notice of Determinatiofi of my Claif against The
Home Insurance Compeny in L:qmdatzon aind in that regard-advise as follows: -

{Check off all applicable items.)
[ ngree to the detenmination,

____ [Freject the determination and want to-file a Request for Review (specific
reasons must be included afong with return of the signed Acknowledg;ment)

____TIreject the determination and mtqzd to file a separate Objection with the Court,
" without filing a Request for Rev;.ew

I have not assigned any part of this claim..
1 have not mads any other recoveries with respect to this claim.”

I have not soupht end do not intend to seek any other recoveries with respect to this
claim,

I have made recovery from others with respect to this claim {full details must-be
included with this Acknowledgement).

1 have sought or intend to seek recovery from others with respect to this claim (full
details must be included with this Acknowledgement),

I reguest that The Home mail further correspondence to:
7
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© Date:.

Same name as above.
~ New name '

Same addresd as gbove
New address

‘Titis Acknowledgment of Receipt must be completed, signed and retumed to The Home in
order to be eligible for distributions from The Homie estate as directed by the Court. -

Signature:

Printed Name:

Title:
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Exhibit 12

TuE HOME 1INSURANCE COMPANY

Manchester, New Hampstlra

Exscutive offices: 59 Malden Lane, New York, M. Y. 10038
1,000 Voo

3 ¢a8
amgust 5, 1980 ..%—3@%\ &
Tt
Haman Guinsburg's Som & Co. \\Eﬁ#//J////
84 William Street

New York, N.¥. 10038
Att: Jim Guinsburg

bear Jim;

Thank you for captioned renewal submission, and our quote
is as follows:

51,000,000 with umbrella
$10,000.00 SIR including lst Dollar Defense

§2,900.00 Minimum & Deposlt at a rate of 15¢ per
1,000.00 with sales 1 year,

15% Commission
Subject to the following:

1, Same terms and conditions &g expiring and
in addition.

2. Requlre employeg exclusion deleted from Personal
In}ury ABC {n primary.

3. Wil! run concurrent with primary CAL date, to
expire 12/1/80.

Pleage advise gour rénewal instructions on or before the
expiration date of B/12/80, when we will be unable to extend

outr fOVeragse.

Thenk you, and I remain,

hoiilh e

‘E§,£H’¢3N9¢’d’ Rosanne M, Bell

Excess Lines Dept.
RMB:ect

CME OF INBURANCE




